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Bt aroMs tpyst a CTapanes HBAOEHUTH, HA CKOALKO HTO
BB MOHX'B CILIAXb, Ch IPOCTOTOH M ACHOCTHI0 Havasa yro-
[JO0BHATO NpaBa. OGpaman ocofenmoe BHIMaHie Ha yyemie
O IIPECTYILIeRiy, I orpagnTHBAICa Gorke CKATBIMG H3/0iKe-

HieMB Bompocoss o0 JrOIOBHOMD 3aKOHT W o makasamii,

TaED KaKD OTH BONPOCH WA 00MIE BeEMT OPHIAYECKHMD
Haykaw's (Hamp. o roakosamin 3aKONOBT), LI &Ke T0AP0GHO-
CTAMH GBOHME OTHOCATCH K1 APYTHME 00.1aCTAMT 2aK0HO-
BBienia (manp. o rhiicrsin YrOI0BHArO 3aK0HA 10 MBeTy—
I{'EA"Me}I‘;!L}'HapOJIHOMY Npawy; 0 makazamisxs—g Cy101IpO-
USBOICILY VIO40BHOMY H KT, AIMIHECTPATHRHOMY mpagy).
I crapanca npmtrmmepg@ggxez@lmﬁ MeTOIb BF Go-
T6e OSMupHOMD paswkpl, whyis oro xhianoes g0 cuxs 0P,
U TIDOBECTH €5 BO3MOEHOI ﬁf)’eﬂ“_ﬁ' BaTeAbHOCTEI0 OCHOBHYIO
QUIOCODCKYI0 Teopiro. SN
51 pyromosmaca yﬁtmeﬂi’em,, 4T0 Hayka, oGpauras go-
ABe cepiosHoe BHEMamie pa COBDEMEHHEIE Yro.0BHHE EQ-
JERCHl MPOCEBIMEeHARXE rocyﬂapcfm,,'pacmupﬂem €BOIi ro-
Pu30OT®, TEMT Goxke wrg HEePBIKO Kogerch paspbmainors
BOTIPOCH HepaspaGorammme Haykok. '
Touno Tanxe, MBE Kakeres, BawmHo CTpOroe mposeierie
OLHOH oHI0CODEKOiT Teopia. MHorga CIyIAeTCS, Ir0 aB-
TOPE, H3I0KHBS BO BBeleHin YCBOGHRYH nMB PHIOCODCEYIO
CHETEMY YT0a0BParo ipasa, Bh 1a1bHBiNIeMT uzt0menim
YOyckaeTs ee wuzp BHAY, U Jake MPOBO3riamaert coBep-
HIEHHO POTHBYNOI0KAKA oii MHLBHIA,—UT0 He Momels me



ObiTh BB yHepOs eIMHCTBY MOHATIH W ACHOCTH. AToif mo-
rPBOIHOCTH A KeJals H30BIHYTh; O, CIPeMACch OPraHuYecKn
¢B#3aTh Cb CaMBIMP W3.J0:KeHIeMb OPeIOEEHHYID Bh Haua-
15 OUIOCODEKYIO Teopilo, Kamablii pash,—korja mpejgcras-
Aa10¢h coMABHIe,— pasphlUIalh ero Ha OCHOBAHIH »TOMH
TEeopid.

§I crapasca yaennth HEKOTOpHE BONPOCH, MpenMyle-
CTBCHHO e BakHOe ydyeHie o 3a0AykKieHin, I DakoHelUs
00paTHTL BHOMAHie YYeHHX® H Ha IOKHHXD NHCATeleil,
kakoBH: Carmignani, Romagnosi, Carrara, Giuliani, To-
lomei, Pacheco u mpou., ¢t KOTODEME ydemme APYLHXE
CTPAaHE MaJ0 3HAKOMATH YATaTe’Aei. :
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BBEIEHIE

FrMABA L

Ompegaenie yroJoemaro Hpaga | OTHOMEHie ero
KD IDYTHMB HAYRAMG.

. YronoBoe npaso K Hayka yronoekaro npasa.

1. HotoxnressHoe Xpago, ompegbiss HaWll MpaBa ¥ 00d-
3aIHOCTH, GBLIO 65t MEPTROD GYKBO, Eec.mﬁ'a OH0 BMBCTE CB TENT
AHIICHO OBLIO OXPAHATEIbHEIX'S MDD, €CIAGH OHO HE YIPORAIO
MOMT BB CIyYat HapymeHia omaro. Bw 3ToME OTHOIIEHIH
BChL oTpac.ni mpaBa pasqbAAiICs HA ONpe)hINTCIBHEIA M 0Xpa-
HuTeIsHEA. Kb OXpanuTeIbHHMD IPHEALIEKATE: CYI0YCTPOH-
CTBO, CYZOUPOH3BOACTRO, 1l HPEHMYMECTREHHO YI0JOBHOE IPaRo.

YroJorroe mpago OIpeh1eTs Hahaaamﬂ 3a npecxyn.xe}nﬂ 3a

__COBEpIIeHie T010, 10 0HO 3anpemae'r’5 I e 33 HENCIIoTHeHie
TOT0, 4eTO OHO TpeGyers.

S T e

ST e,

R. YTomommoe mpaBo KAKD HAYKA 3aMUMACTCA HACIEI0BA-
HieM® cyuieeTBa IpecTyIICRiA, HARARANIA I BIAMMHALO HX'B CO-
OTHOWIEHis. J7a HAYKA B OGUIIPHOMEL CMHICID BAKTIOUACTT
BB Cedh: Yioroerae npago BH THCHOME CMEICIS T. €. KOPCHHBIA

1
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HQUa A O MPeCTYIMCHIAXE N HARARAHIAXE; cydoyempolicmeo yio-
A06Ho¢, OMPEIBIAI0IIEEe OPranEl, IPUBAHAKIE IPAMEHATD YTOMOR-
HBIH 3aKON'B; HAKOHEUS cydonpou3sodcimso yioa06Hoe, U3IATADIICE,
KaKHMB 00Pa3oMb CYAbH YOBAJA0TCH BH COBEPUICHIN IIpecTy-
IIeHIA W MPHMBHADTS HakasaHie. Yiwaoenoe npaso BE THCHOMT
CMBICTE T. €. Mamepiaavkoe H CYJONPOUBBOJCTRO T. €. y10106H0e
#pago iopuaabnoe HAXOJATCA BH CILAVIOWICMB COOTHOIEHir:
HEpBoe OoNpeAb.ideTs POAH I BUAD IpeCcTYIAeHiH W HARasamisa
32 OHEIfl; RTOPOE ke MOABOINTEH JAHHOE TMPECTYILICHIe MOIB CO-
OTBETCTBEHHBIH €My POXB i BUAB H HOAH COPAMEPHOE HaKa-
3auie,

Il OrHowenie yronosHaro npaga Kb AYrHMb KOPUOHYECKHM
HayKaM .

(3. »RT0 #e1aeTs MOCBATHTE celst Kakoii NGO HAYKE, 10.1-
#KeHs IpewJe BCEro V3HaTh MBCTO, KOTOPOE OHA 3aHHMACTH
BB OPraHHYeckoM® IEIOMSG 3HaHifd, 0COOeHHEIit AyX'h, KOTOpHif
OIYHICBIACTE €e, H, KPOMT T0r0, H3C.oH,10BATh, KAKINE 0GPa3oMs
OHA rapMONATECKH CBA3LIBACTCA b ILILMTG OPraHHaMOMB HAVET;
TOTA2 TOIBKO OH'EB MOKETH MHEICINTL 005 Hel, He Kaks pads, HO
KAR® CBOGOXHBIH TeI0BLKS, OOHHMAIONIIH eIIHCTRO Beemh.Iaro.
9t caopa IMesrunra AoLKHEI PYKOBOJNTE NPHETYTAIMIATO
R’B.IIEY‘IGI{iIO EQRI0H 0PHIHYECKOH HAYEM, CI5I0BATEILHO U Y-
rOJ0BHATO MpaBa. TakuMB 00pasoMB J10.IKHO JIPE:E e BCETO YEA-
3aTh BEPATIB CBA3L YTO.JOBHArO NPaBa Ch APYTHMH MpUIHYEC-
EUMH H HCIOPHIMYCCKUMI HAYEAMH, HA CEOABKO NOCTBIHIA co-
CT0:ATH BB OAMmaiierMs COOTHOMERIN ¢ HALICH HAYKOL.

4. Honoxureisnoe 1pago, M0 OGMENPHHATONY BO33PEHID,
paa,wb.me’rcﬂ Ha pamdanckoe U cydapemeennoe. I'pampancroe
JLTH JACTHOE HpaB0 omperbifders B3aHMHLIA MpaBa O 00A3aHHO-

3

CTH HeALIMMBIXD, T. €. HPerhJsl MHIMBHAYAIbHOH ThATEILHO-
ern. TocyzaperBenHoe mpaBo onperbIfeTs NpaBa u 06AzaHmo-
CTH HHAUBHJOBS BB OTHOWIGHIH HXH KB OOWECTBY. YT0.J0BHOE

HpaB0 COCTABIAETH UACTL IOCYJAPCTBOHHATO, TaKb KaKbs OHO %

e e ey

HMEETH BB OXPAHNTE o0mecTBenmb HOPSA0KD, U 3aKI09a-
eTh BE cel’ IPaBHIA, KOTOPEIMII FOCYIAPCTBO T0.LKHO PYKOBOJ-
CTBOBATHCH IIPH HCHOJHEHIH CBOETO NPABA H 00A3IHHOCTI HAJA-
FaTh HaKasaHie. 3aja9a TOCYJApPCTBA COCTOHMTD MEHLY NpPOdHME
Bh OCYNIECTRIENiH IpaBa; CIBIOBATEILHO Hapyllemie mpasa
BH COEPS HHAMBHAYATBHEIXD, CeMeilCTRBEHHHIXD, 00IECTReHHBIXD,
LI %€ FOCYAAPCTBeHHBIXG OTHOILUCHIH, cocraBisers Hemocpes-
CTBCHHOE CTOJKHOECHIC €' IOCYJAPCTEOMB, KOTOPOE M €CTDh HC-
X0JHas T04UKa A1n Bebxb npass. Hooromy yrotopnas caamua-—
UapaleJbHa €O BCTMII CoepaMil JIpasa, 3a HCKIDYeHIeN b MeEIY-
n&ﬁﬁ&iﬁ,m orﬂomemﬁ rrh HETH CaHKNiM, rabh HBETH HCIOIHH-
TeAbHOH 1 KapaTelbHoil BIACTH, Tk CaHKNis BL CYIB HCTOpIM.
9Ta HapaleJbHoCTh MPOHCXOANTT U OTTOIO, YTO 3aKOHD BOOGIIE
HBCH OTABILHELA €10 IPABHIA GLLIN GBI MEPTBOI0 G6YKBOM, eCInbT
He HMBAM camkmin. OgHako B Kb coeph YroloBHATO mpasa
HPHHA LISKATE TOIBKO TAKOTO pOJa CaHENIf, KOTOpasA VIPOKAeTH
HAKA3AHIEMT, 1 KPOME Toro TAKNMT HAKA3AHIEMB, NPHMEHeHie
KOTOPAro NpeIoCTABIEHO VIOJOBHLIME CYAAMB. IT0 BEAeTh HACT
K PasTiti® yI010BHAO IpaBa OT%h AAMUHHCTPATHBHATO Y TPak-
JaHCEaro,

( B. Omnowenie yi0a06nato npase ks adMuRucmpamugHony. Ax-
MEHHCTPATHBHO® PaBO, Malarad HATAIA TOCYIaPCTBCHHATO V-
HPaBIeHid, BB BUIY 00MIECTREHHOH MOIB3H MCKAOUACTH HBKO-
TOPEIA MeHke Bamubla HAPYIEHis H3%b BEIOMCTBA VIO.JOBHHXS
CYAORD, HIPe10CcTaR1eTh BAHCKANie 32 OHBIA 3BHCTHEIND vera-
HOBIEHIANE. Hin mmans. Cioja HPUHAXISAATH BIBICKAHIA Ha-
HAILCTBOME 34 MPOCTYNKY N0 C.Ay#GS, Hakasamie 1bTeil poxure-
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JAMH, ToAMNeHCRIA B3bICKatin 1 T. 1. AIMIIHCTPATHBHOE mpPaBo
B OOIIIPHOMD CMBICAS 3aK110926TT BH ce6h H YT0I0BHO® CY10-
VCTPOHCTBO, HO TOABKO BO BHBNIHEMT €ro OTHONICHIH; MEXIV
ThMB KakD YIOJIOBHOE cy,mhponsm;xcmo onperhIders cyme-
CTBO CYA0YCTPOHCTRA T. €. OIBHHBACTE, BO CKOJBKO OHO COXbii-
CTBYETH 0CYMECTRICHI0 HAYalT CHpaBeLIMBOCTH. Bh Themoii
CBA3H CT VIOIOBHEIME IIPaBOMD HAXOJUTCS OTPACIDL aTMIHM-
CTPATHBHATO 1IPABA, HABEIBACMAA neduyicrs. 33,1243 IOJUIIM co-
CTOHUTE: BE CIOCOOCTBOBAHIN OGINECTRY Bh €10 CTPEMICHIN Kb Ma-
TeplATEHOMY I HPaBCTBEHHOMY OJarococtosanin. Cb 5T010 UEIB0
oHa THICTBYETh. WAl OTPHNATEIFHO MOCPeICTBOMB VCTPaHeHifd
Hnperparb, Wi HOJI0RNTEIPHO IOCPeICTBOMS BCAKAro poja mHo-
ompeniii w coxbiicrsia. OTpHuaTelsmas IEATEIBHOCTH MOJIRIIN
npoaBIdeTcA BB IpPCIYIpes eHin mwin B3bckaHiu. IUe MEpams
BIEICKAHIA IPHHALIEKUTE coTEIICTBIe YIOI0BHEIME CYAaMB (no-
auyin cyoenan). Iperynpesmresssas moammis MMEETH THCHYIO
CBA3L CB YI0J081010 ROAUMUKOK, KOTOPOH 3a]a¥a — COrAacoBaTh
TpedoBanid cHPaBeIIMBOCTH Cb HOIb30I0 obmectsa. Mg oroi
w1 VroIoBHAA MOJHTHEA CILTITTH NPHYMHE COBEpIIeHiA mpe-
CTYILICHIH, I YEA3EIBACTE MEDH NPOTHRY ABHCTRLA STHMS IIPHIN-
HaNFE OYTEMT 3aKOHOJATCILCTBA HIH PA3BUTIA HPABCTBEHHOCTH
BB 00mecTss. YToJoBHAS MOJATHER BEChMA BAXHA 114 3aKOHO-
JaTens, Tpeilarad eMy HpaBimia, Hamoo.rbe coOTBLETCTBYIOINIS
nbar. OHa HepasibibHa ¢b HAYEOW VIOJOBHATO IPaBa, ocobeH-
HO iK€ TPH PaspEIIeRIN pasHEIXD BONPOCOBE Ch JAKOHOJATEIL-
RO} TouEW 3pELHiA. :

(@, Ommuowenie Y2006Ha20 vPAsE KB Waxcoanckory. By cayuat
Hal\iymeﬁiﬁ YHHX'E M0 NMPaRs, cyAe0HAf BIACTH MOKETH IPH-
Obrars K% MEpaMB TPOAKATO POJa: OHA IPUHYEIAETH KB UCIOI-
HEHII0 TOTO, Yero TPedyeTh 3akoHB; OHA UPHCYHIAeTh Kb BO3-
Harpa®IeHilo NPUIMHEHIAro ymepda; 0, HakOHeI'h, HAKA3KIBAeTS.

»
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BO]IpOC’B,—HI'LOI‘i[a JAOCTATOYHE AB% HEpRHA MEpPH H Korga KpoME
TOX0 HafZ00HO OGPATHTLCH K% moc.rbyHe, —IIPeJCTaBIgeTCa IpH
HApYIIEHIA BesAkaro poja mpaps. Ho aroTs BOIIPOCE HPEHMY-
HICCTECHHO  BaKEH's OTHOCHTEIbHO WPaBh HexbimMeixs. Orn
PaspBIICHIA 2TOT0 BONPOCA 3ABHCHTS pazmruie rpaxIaHcEoii
H yTroloBHOH Hempasipl. Teopia me BT cocrommim IPOBECTH
MCHIY HAMH TDAHHIY: 0003HAYEHi€ e 3aBHCHTL BT IAHHONT
00MECTBE OTH JyXa HAPOJAA U CTENEHN ero mpummania. Y Pum-
AAHD B MHOMHXE CAYYaAXh OBLIL JONYIIEHT TOALKO TPakiaH-
CKlif HCKD de dolo TaMT, TAB WoRbimin 3aKoHO aTEIECTRA yrpo-
AAOTE YroOBHLIME Hakasamiems. Maen yioaosuolt Henpagob
CBHAETEIBCTBYCTS 0 BHICOKOH CTENEHN NuBMIM3AT: TOrJa Ha-
Ka3aHie 3aCTyNaeTs MBECTO JeHeRHATO BHEYN#, AMLIOIIAr0 BIOI-
HE TpaxjJaHCKiil xapakreps. OromuaTerpHas q9epra YTOoJXOBHOH
HEIPaBIR  BD IPOTHBYNOMOAHOCTE TIPAEJAHCKOH  COCTOHNTE
BB TOME, 1T0 ALHCTBiC, Hapymanmee npasa HeILIAMAro, Hapy-
TAeTh BMECTE Ch TEMB M 3aKOHHHL 0GIIECTRONHEL HOPAZOKE.
Mo raxoro nosapwmin me 1. cocrosmin TOJHATECA HEeOGPABOBAHHKII
Hapoxs. Hbxoropma TPABOHAPYINCHIT HMBIOTH CMEBIIAHHELH
YTOAOBHO-TPAK JAHCEKL XAPAKTEPs 10 TOTO, 4TO B HuXE obme-
cmgmma (?TOpOHEl MCHE€ OCA3ATEIbHA H HHTEpeCEH oGmecTna
B MaKa3aHIM MX'B OYeHL cJa0b. Bb Tarmxs CIY9afix'b BaKOHY
TPEAOCTARIACTD OOHKEHHOMY AN PHHECTH #2100y yroaoBHoMy
CYRY HIu IperbABATE IPAKIAHCKIH HCKE © BOSHATpaikAeHIn 3a
BPEIE: U VORITEKH,

G- Pazmudie yrosopmaro n TPa# AHCKAT0 HpaBa COCTOMTE
€IC BB TOME, YTO B MoCTtImeME MEPHIO OTBETCTBEHHOCTH —
BHEINICE, MEHIY TEMT Kaps YIOI0EHOE IpaBo KPOME TOro mpH-
HIMACTE BO BHHMamie BHYTPCHHIA NOOY#IEHiA, CTONEHb 310-
GLI, 1 crpeymres YTAIRIBATE Ta{HE TeloBhueckaro Ayxa. Yro-
WIOBHOE Ipago. B LIPOTHBYIIOI0KHOCTE Tpa&IaHCKOMY, 3aHHMA-
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eTeA EMYMECTROME H COOCTBEHHOCTII MG BTOPOCTENERHD: 418
HETo TAaBHH MpeqieTs — YeI0BbED, ero BHYTperHil Mips, rik
ofpasymorca ¢hMEHA 312 H IS co3pEBAETS BO MPAKT mpecTYIHOE
reamie. MoaTomy MacbI0BaHIA IT0 VI0JOBHOMY NPABY U HA3BAHEL
I0ATHYCCEOW CTOPOHOW TIpaBoRbIeHid. BT rpaskiauckoMs mpa-
B HAUATO VIOBJIETROPEHiA MOKETH OBITL IPOBEIEHO Ch TOUHO-
eri®o. BB yroJOBHOME 3T0 NOYTH HEBO3MOKHO: 100 WOYTH HIU-
KOTJa He cIyuaercs, 9ro0h /BA NPeCTYMHbIA XbAHIA GRUIM
BIIOJHD MOX0KN TpYr's Ha Apyra. Kpowb Toro, jame mpu mupe-
JOCTABICHIN CYAbb IUHPOKATO IPOCTOPA MEELY mawimum H mi-
wimum HAKA3aHiA, MOTYTDH OHTDH CIYYAl, Bb KOTOPHIXD mintmum
6yeTh CIMIEOME CTPOTE WM K€ martmum CIUIIKOMD MATOKD.
1puToME 3aKOHOJATEIb HE MO#eTb NPeIBHIBTh BCEXD IbsHifi,
THOLICRAMAXD HAKA3AHI0, 1 M03TOMY Hempey CMOTPLHALIA HMD
A0TKEHD TPH3HATL HEHAKAZYeMEIMU.
®

{S. Ipaso 1 3aKOHOJATENbCIBO IPaIaHCKOE, PasBUBAACH
pMECTH CF KH3HII0 HApOJa, CTAHOBATCH NOCTENEHHO cHIbHEE,
coBepiIeHHte 1 onpe,a’é.ileuﬂ'he. Bs yroaosHOME: mpash TOYHOE
obo3HaueHie MPEeIBIORE KapaTeIbHOH BIACTH €CTh HEM3OLEHOe
a10. Ho xorja mpocpbuierie H Hayka JOCTHTHYTD BHICIICH cTe-
TeHH, TONA 3AKOHOJATels THMB Gorbe GyIers 1aBaTh CBOOOXHI
cyaph, H THME MeHbe CBABIBACTE €ro CBOMMI yCTaBaMi, 5B
Gorke MokeTh IoJararbes HA €ro 00pa3oBAHHOCTL H YCMO-

TphHie.

{[ ®. Huoria yroloBHEIA CyAbA, 1iA TOro Yro(h ypasymbrs
T

JaunEii eryuail, 105KeHD IPHGBIaTh Kb IPakIaHCROMY IPABY

Torga omb 06A3alT MPUMBHATL IOWATIA IPakIaHCKAr0 Hpasa Alig HpotHEY HOM0M% T ETE zareps, na
COYJACHO €ro HAYaJIaMb, 3a HCKI0YerieMs ThXD cIy3aess, KOorid obmecteo pago kapars, Hpe(;r
OTH TOHATIA AOLKHBI BHIOMSMEHATHCS COOTBBTCTBEHHO IIYXY(‘)TBT"IEIT{, 32 cBoH ﬂgﬁcmiﬂ? i
YTOJOBHATO T(PaBa, HAIP. Bb IOHATIH 0 IBWEUMOCTH BB kpat 2B WEIb Hakazamia, yerpamen

7

HE Ip3d MPHIEPKUBATECA OUMEILH TPaaHCKaro mp ? Ecm n
.Boamo;mm ORITE XOPOUMMD UHBHINCTOMT 0e3% 3Hamig Yrcuml:
Haro n?ana, TEMB Bakmwhe A1 KpUMHHAICTA OCHOBATE D!
narxeme TPaiIaHCKaro npana.,/ 'B'I: HEKOTOPRIXE CJIW&JIX’I: H(')’e
M€ MeEAY IPak [AHCKINT H?}I‘DJIOBﬁI:IM'B HpOCTVI;ROM’B np:;:
CTABIAETH CYmECTEeHHOe 3aTpyIHeHie, Hamp. I{GTJ; Ha106. ; ;
WIHTE, TPHHALICKATE 11 iyt i
CRaro MIW yrojoBHaro o6mana, Besw sicmar
TPARTAHCRATO npomecea 1a cdeToamee (43
J0BHOe XB10, He BoaMom
HOMT TIponecetk.

AAHHOE IBAHIE Kb 061acth TPAE TaK-
0 IIOHATISA 0 BRigHID
HHM® BT CRA3N vro-
HO HAHTH WMEXOZHOH Toukmr pp yro;[cns-

(;0. Hayen rpagamexaro i Yro10BHaro upapa

3 i : ' KacareInHo
THBMHMEYHM COOTHONIERIA Teopin n TPAKTHEH, COBEPUIEHHO IIpo

(%3 : :

HEL BT rpampanckons TP2BE, —0COGeHHO ke BE um-

¢To
HACTHOMS Hpask, B oﬁaaaTem,cmaxm, IIE OH

ik & 0 He cMbImano
P C€HHEIMT, AAMHHYCTPDATHEHEIME HJH 110,
JeMEeHTaM, L

B o 016;1;1; ii:a.aa.nenamotﬂnu, BEDHH, U npopetennt
A T ATEILHOCTII, [00 OH OCHOBAaHEI Ha
i it H:onomnqecuara I 00LIeCTRERHATO G-
- B TOTO B HpakTHEE T'PaikjaHckaro
Ay BH; c‘lepnaefm:;, BCE HOBHIA I HOBHIA 3a-
b/t meqe. H?;fxmcg 0oprbon 1BYXT HHINBHYa15-
KOTOPHIA, 214 Toro, yTo6y, c;;fac;f?gg&mm'm}m e o

#HJCHIe CYILH, MpUGEra-
THES. Bg yro.qomoﬁ npaBk
AXKE EACATCIBHO KopeHHpIx:
MHCIATeNI pazatidmres ma
1Ip. TI0 BompocaM®: myikers 1u
VIHUEA? MOXers 1n wefoptxp

1 . W0.1e6.10TCH;
. PHI0CODCEIXT, momgTij BelHEie

Bers 1 o CBOGOIHYI BOIM?
1€ {1, HempaBTenie, MecTs iy
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yAoBIeTBopenie e CIpaBeTHBOCTH? 1 MPOY. MMoaToMy TEOPLf *
YrOJ0BHATO NpaBa MPUBICKACTE KAk BCE TO, Yr0 HeBLpHO W HE-
A3BACTHO, YTO OKPYHKEHO TAHHOD. Cs Apyrofi CTOPOHH IpHEME-
nesie YrOAOBHATO SAKOHA *IErHe NpUMBHERiA TPAKIAHCEATO.
0JOBHOMD TPaBh TO/e NPOTHBYMOCTABICHEL JBE CILIEL, IBE
— Hem3MWSHMMA, 9T0 —BOJI 0OUIECTBA, 32~

— RO/ IpeCTYIHUKA. Orroro MeHkEe
TAKOH

Bs yr
ROJM, HO 0JHA HIBHAXD
KOH'S; {pyTas — IO BIIRHA, 3T0
3AIyTAHHOCTH B yIOMOBHOM KasyHCTHED. Mo moBoAy
MPOTHRYNOIOKHOCTH, B AuTepaTyph TPAKIAHCEArO MpaBa
HpeosIazaeTs KasyHCTHYECK0e pampaBIeRie, BB IMTEpaTYpPh e
a — TeoperHueckoe. [lo Toit e NpHYHHL
JAHCEATO 1l YTOJIOBHATO IpaBa IPei-
A1A PadBUTIsA YMCTBEHHEX® CHO-

yroJ0BHATO MpaB
m3yueHie HAPABHD TIPak
cTaBIsAers GOJbIIYI0 HOAR3Y
coGuocTeli.

I1l. Bcnomoratenshbia Hayki.

/
{ 84, Yrozosxoe Wpaso KaKD HAYEA OOHEMAETD TeIOBLRA

B5 610 ITLIONT Kakh OUIHYECKoe, HP

rerpoe cymecrBo. Orcoia CBAD ool H
HEMH ¥ HCTOPHICCEHMI HAYKA-

eOHOM Me unuHol, YrOI0BHOK

ARCTREHHOE 1 0OMEHKH-
ayEH CB eCTEeCTHEeH-

HEIMH, HpaBCTBEHHBIMI, coniain
MH, BB OCOOEHHOCTH Ee CB CY.

emxoJorien, @HI0CoRIew, HPABCTBEHHOCTII, CTATHCTHEOR
i CPABHHTEALHOIO HCTOPIEI0 3AKOHOJATENBCIES. -
JyecKas COBORYMHOCTE

;’(12. CydeGuas meduyuna. STO CHCTEMAT
cBhjeniil, YePIAEMbIXs U3b METHIIHEL,
g bJIb YACHHTH coMmbHIS BB IIP
1OBHOMD, KAcADifgci HeHOPMAIEHALO CO-

XAMiN, QUBHRE H H-

sioforiy, MMEIOIMA apgh H CY-

JOIPOMBBOJCTRL YIO
CTOSHIA 310POBbS MM IPHYHEE CMCPTH.

9

i @I. Yioaosnan neuzoronin, xars Hayka phianmas Bo

:[p lznopma.uaom’b COCTOSAHIN YMA BH OTHONIGHIH K yro;lozizim
Bpﬂﬁgzo}::z:ge:f t{ium, CyAe6Hoit MeguuunEL. Cn H’ﬁROTOp&I‘g
e . Opa!)O'I:HBaTB YI‘O.EOBHYIO I[CHXOJIOI‘iIO, BE 0CO-
qpeEB(;iZ:—Ii:\B BE I €PMaH1l, KEakb CMIOCTOHTEJLHYI{) HAYEY Ona
: ‘HO BaiiHa [JIId KPHUMHHAIHCTA KAk i :

paap'ﬁmeﬂm BOIIPOCOBD 00B YI‘O,IDBHOﬁ (.)TB"B:E:BEZ?OOCETTI{I& il

1 :
: a(:}; EU; Df;:;iifgz;ﬁFPe}ﬂ.IS:TmecheHHO me  furocofin npasa.
e 14 MOEETT OBIT H3JaraeMa, ILIH HMITHpPH-
S I NCTHHHO HAYYHHIME O0pPasoM®. DMINpHYecE

gzizz;emci IPEICTABIACTD HAYKY BO BHBIIHEME TMOPAIEE Heaze

G = j :
maemoiz e:ﬂ;n:cmﬂs u ocn:oxaamn; Hay4Hoe H310:Eenie mpo-
ok Qem:z; BICIIeH HAYVKH, ®ILIOCO®IH, u HAa Heit

ﬂg::; g;;zicon;;egmocmn meopemuveckan M NPAKMULECKAs T. e,
i T.. - c(; HE@()’ Eakb TECHO CBABAHHOE CB HAEEI ro-
ke qu;Ieem BHBIIHATO IOpAJEa BE 00mECTBE,
A Hpmame}m:r e \fz HPABCTBEHHOCTH: HO TAKD KAK'D T80~
T0 910 OTAbICHIe He ;0;;:: ;Im};}film R NAE e

S oeaycaosuoe. M Taks BEbm-
HEE HakasaHie Hy#IaeTcd Bh HOARPHILICHIN 1T 1T i i
- i | ‘ J 1 IIONOJHEHIN. 3T0
Hamgﬂa;f;:@ﬂ;p;;;mm 00PAZOME: MOCPEJCTBOME BJIifHIA Ha'
g IPECTYNNNKEA H ero HPABCTBEHHArO CTPa-

; MOCPEJCTBOME TOTO, YTO Ch HAKAZAHIEMT J[0KHA coeﬁn

* HATECS Hje
njieda HpaBCTBeHH&FO BO3P0}K,I[EHiH; HAaROHeI'DL nocpeg

CTBOME TOr0 i
» 170 HakasaHle AOIAHO UMETH BIifHie, HE TOILKO

3 H a B 3

4T0 W cocIas
AACTS 0JHY W3% BaREBH
& KHBINIXE 32 2
TeABHOH OMHTHELL 21295 3AKO0HOAA-
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16. Yioaosuan cmamucmuka. (TaTHCTHKA poOOmE MperIa-
raefs BAEIBIA YLAsaHisg A1d BCECTOPOHHATO H3yUeHIA COBpe-
MEHIATO GOCTOANIA ZAWNATO HAPOAA, I JIIA 3AKOMOJATEIBHBIXD
pedopME; HO, MPEIMYIECTECHHO Ha IOTPIIIS KapaTeIbHaro mpa-
BOCYJisl, CTATHCTHEA [O0CTABIACTE BARELIC II BechMa MHTEpec-
HEIC MATEPILIBL ¥ KA3bIBas cpeania el 33 MIBLETHEI IIe-
pioxs BpeMens, oua pasphmaers BOMPOCEHL -0 HpPABCTBENHOCTH
HAPOJOHACEICHIS, 0 HELOCTATEAXD I MOPOKAXh B H3BLCTHHXE
MBCTHOCTAXD, O PACTIOZOKEHIN KD MPEeCTYILICHID Pas IIHEXD
COCTOSMIET T 3paNii, 00 YBeNIUEHI LI VMEHBUIeHIN HARIOH-
HOCTI K TIpecTyLIeHin 1o MEph Bozpacta m moia. Kpomh Toro
AT 9HCJA 0GBSICHADTS: KAKoBO BIifANIE HAKA3aHiA, HA CEOJBEO
cHeTeMa WXE 10A€3Ha, BB Kakoil MBPh yroJopHoe HpaBo M Cy-
JIOTMPON3BOACTBO IPOTHBYABHCTBYIOTE IpecTyIIeHIAMb, Kakoe

3gadeHiec 3aKOHHBIXD IIOC.J’EJICTBII/I HAEazauiil I opo4. Orcwoia

BAKHOCTH CTATHCTHEI AT 32KOHOJATEARCTBA 1 YIOJOBHOIL IO-
amrugi. CpapHUTEILHAT YTOJIOBHAS CTATHCTHER BECAMA BAKHA
JIf1 YTOJOBHOI MCIXOTOTIN; HO OHA BCTPEYACTH GoapIIOe Ipe-
[7TCTRIC BD TOMB, UT0 OQHO T TOke HASBAHMIC NPECTYILTeHis
BB Pa3HHIXE 3AKOHOIATEILCTBAXD JIMECTH Ppas.IHunET 00HeME
11 sEAuenie, paup. xpaka, Diebstahl, vol, larceny, Jurto.

Ve

( 19, Cpasnumenvhoe usyuente W CPASHUMEADHAR UCMOpLA Y0108~
naw npasa OGPATILII HA CeDT BHIIMAHIE HOBLINNIXT YICHHXG.
CpapHesie 00A3aTeILHBIXD 3aK0HO0ATILCTEE NPUHOCITE Goake
7 Goxbe MOIL3E, He TOIBKO HOBBLIIIINNGD 3aK0HOJATEIPHEIND Pe-
QOpPMAMB, HO I HAYKE. Yrazamie, —KakiMb 00pPasOMB KOJEKCEL
PASHELST FOCYAAPETBT PasphiumaioTs JAHABL CHOpPHHIL BD HAYRD
BOIIPOCH, I BH KAKOIl CTCICHH JTO 0KazATOCT NPAKTITHHIND, —
GpocaeTd CBLTH Ha HAYKY, PACIIIPIETD e ropU3OHTD, npego-
Xpausers OTH OIMIOOKD H 321y TAHHOCTH, I 00BACHAETH, KAKiA
y.rxy!m{em;; MOTYTH OpITH cAbJIaHpl BB JAHHOME rocyIapeIBhb.

11

UpaBHuTeILHO-HCTOpITCCKIA M3CHEI0BANIA MMEIOTE uhIE0 pac-
KPHITL IYTEMT ONBITA TO, Kb UMY GIIOCODIA LJOXOLUTD & priore,
E; YEA3AHID HAYATH, OGUINXE veion BueckoMy poxy. Tarmum
O0PAgOMT HAyka, CIBAT 32 XOJOMH SHAHIA BO BPeMEHI Ir mpo-

CTPAHCTB
P B, BOSBHIIACTCA HAXB OTHMI JBYMA VeIOBimr GHTa
K% BCECTOPOHHEMY DILI0CODCKOMY BO33PEHII.



raaBA |l

Heropiss HAYRH YFOJOBHATO NpaBa.

ayron. ¥ Ilia-

48, B gpeBHOCTH He 3aHIMAIICH HAmen K
OMHEIS MBICIH

ToHa W ApHCTOTEIS MBI HAXOIUMD TOIBEO OTPHIB
o cymecTeh I MBI paxazamia.  Codmmenis PHAMCEH
©OBD I OPHCTORD 3AKT0YANTH Bh ce6% TOALKO OTXBIBH
Temmin, HE COCTABIAIOMIL MaTepifaia g1 TIOCTPOEHisl CHCTEMA-
TUECKATO BO33PBHIA HA yronmaime mpaso. Rapareabias BIACTE

ofmecTBa Kasalach HM'D TAKD 0UCBHIHOI0 H ecTeCTReHH0w, UTO
e 0 Heo0X0IHMOCTH uspICKAHiA esd HAYaTh

X'b ©HUI0CO~
BIST CEH-

OHE 1 HE KYMATH Ia
| TpexbIoBD.

apoBbenia 3B X1 pbrh BH Mra-
aTH TEKCTH PHMCKAaro IpaBa.
aBy HHEAKOH MOJBIEL J0Ir0e
BTOPOCTEIIeHHOND 1O OT-
Tioccarophl, Kakp Hamp.
[OBEPXHOCTHHME 005~

9. (5 Bo3pomjeHieMb 1P
Aiy, y9eHHE® NPUHAINCH TOIKOB
DTo He TMpUHECIO YroJOBHOMY Ip
BpeMdA IPHCTH CYUTALI OHOE 9EMB TO
HOIICHIID Kb TPAEJAHCKOMY HPABY.
Tl ranenTnEs ¥ ARYpCiil, orpaHaIIBaIHCD
scHenieMs TacTei JOcTuHisHOBA COOPHUKA, KACAMNXCH YTOI0B-

a mvenno: 18 THTYJA 4 KHHTH MucraTyuiii, 47 u 48
'» OHH BEpaTIh

BE U MBCT-

Haro Ipasa,
gaurE TaEgexToBs H 9 KANTH Kozerea. IIpuroM
VKASEIBATA IPH KaI0MDB TUTY4% SIUKTH MOHAPXO

Guuan. OmE me AyMam o0 H3yYeHin HAYarh HAYEH
10 OYI-

HHE 0
H Iyxa
JaTh BTOTO

mogoxmTeIsHAre IpaBa. THyMb Menke MOEHO OEL

pp XIV 7 XV cToabridxs OTBH KOMMEHTATOPOBD,

13

CIBIYIO o
_'W IWHXE 32 T10CCAaTOpaMyl, H00 NepBue mwhar Mente mpo-
s
l1:111:&1’&.1!17110c'm U 60Jbe CXOJACTHYECKOH pacTAHYTOCTH. YKo
0 B i .
Topo#t moxoeunt XIII Bhka HaunHaeTCHA YIAIOKD HAVEH, IO
)

TIOBO .aeHi i
{ry YHOTPEOJIEHIA BO 310 MATEKTHYECKHXE ©OPMEB H 3aTe-
_ MHEBHIA HOHATII IYCTHME OOPMATIZMOME.

(Rofﬂd.i Haumnaa ¢b konna X1II pika, a mienno on Poranmmma
T a;lm:;fﬁ(::,bN;prchng’T ;maa.mmrca OTTBIBHLIC TPAKTATEL
4 : g TPYZAH, OCHOBAHHEE IIABHEIM®G
00pasoM’bs Ha NPAKTHRE, 3aKI0YA0TS BB cedh OoraTeii samaes
onuita.  Commmenie Porawguna (De ordine maleficiorum) He
gonrro g0 Haeck. (Grandinus, mupmii Be Havars XV BELEa
Hamuears Tractatus de maleficiis (Venetiis 1491), BB Koto ownz
H3JaraeTsb c? CYIOIPOHSBOACTBE U 0 HEKOTOPHX'E BaH{H'BﬁHIII;XT;
npectymiemiaxs. QWb CCHUIAGTCA HA PASIMYHEIA MEBHIA U VEa-
:bmaem CHOCOOT UXT CONIACOBAHISA, U EpoMb TOro Hpe;(cxair;ﬂ—
r’l;;u;:o;ize::s;g tzi.zyqa‘n H3D CBOEH MHOrOIBTHEl MPAKTHEIL
s _BisMs I0AB30EAICS GOILIMIME ABTOPHTE-
L e eHIN HaX.O,l[HTCH MHOTO HMHTEPECHHIX'D BEHI-
ey P TOCIEICTBIH MMBIN 3HAYMTEILHOE BIiAHIE
: .dekomiddi;;zngiﬂaro nl?:jlﬂa. Bt turyas de poenis reorum
- 'Ziascy&x;zaem: 0 COBEPIICHIN M IOKYNICHiM
O_Memcmm’, % 'Bus: cu{fpa, casus; 0 CMEPTEJLHOCTH PAHE;
e HTM;JI JOB2HIN MEPTBHIXE ThIb. OB THXE HOpPE
e :{ ;enpepmnym IBOb Takh HASHIBAEMEIXD
. A. : é:'BTOM'B mompuItk 3ambyaTe bHE Bs XV
B del ;?nut.a gﬂuctatus de maleficiis, 1492)
o i italinis (Tr-actatus super maleficiis,
s, 50? THHD c:mcna.vn.; ¢eds G0IBIYI0 MOMyIsp-
. caléaro ?oaepmamﬂ €r0 COUHHEHIs: OHO 3a-
e oOpaHle BCEro TOro, uTO ¢IBJAHO [0 ero
7 oMB mpapb. Ono HammeaHo B HOPAIKE,
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MOXO0MEeMb Ha mpuuATHil Fanqumons. Mexxy npoyuys A0CTOMH-
10 3aMBUaHid T0, 9T6 OHD TOBOPHTT O MOCOOHMEAX'D BB MPECTY-
mwrenin (crp. 173 u cabx. pemenianckaro msjamia 1598 r.). bo-
HIKDAUIH PABHLING 00pPasoMT HATHHASTH CH CYIOIPOHIBOJCTEA,
HO BaHEMAETCS 00X%e HEKOTOPHIMI OpPecTyIIeHIME B 0CO0eH-

HOCTH.

#i. Br XVI Bkt yroloBHoe IPaBO eme CHABHES OTILIA-
e1cA OTH IPakJaHCKaro. Bb 5TOMEB eTOXLTIH OTIMIANTCA MpeH-
MYNIeCTBCHHO: GodoHCKili mpodeccops Hippolitus de Mar-
siliis (Practica causarum eriminalium, Lugduni, 1529) u J u-
lius Clarus (Opera omnia sive practica civilis et criminalis,
Milani, 1559). Tlocatiuiii 85 5 KHUTS CBOETO COUMHEHiA TOBO-
PUTH CHAYAJA O IPECTYILIEHIAXD AlPaBUTHLIMG MOPATEOMD,
H IOTOMB O CY/AOTMPOH3BOJICTRS. JTO COYMHEmie caMoe 3aMbia-
TeIpHOe BB yroJoeHoil mreparyph X VI croxbris. 910 —Eaprana
CcOBpeMeHHoii HAYEH W mpaxrtHkd. OHo oTIMYaercsd CaMocTosd-
TEIBHOCTIO Bo33phHis. JINONIA ABTOPTH OCTABIACTS BH CLOPOHE
HpekHia MpeJafia I CMOTPHTE HA IPeAMeTs ¢b 00Ibe cooTBhT-
CTBeHHOHi Touknm 3pbuia. OHD CBOGOAHO OXYIKIAETD, HE TOABKO
OCBAMCHHKE NPAKTHKOI0 MHLHIA, HO U IPUrOBOPLI BEPXOBHAIO
MHIAHCEATO CY/a, KOTOPAro ONH OBIG wieHoMH. IloaToMy oD
H HO0AB30BAICA 3aCIVKEIHOME ABTOPHTETOME. MIOro IoJesHaro
3aMMCTROBATE Y ¥ero Kapmimors 1 cxblarh 00WENpHHATHMD

BB 'epyamin.

- ®%2. Xora tpakrats I'umomnra i Kiaspa—ecaa0nie ONEITH; HO
STH Y4€HEIE OTEPHLIE IIYTh, 10 KOTOPOMY TOCIBIyTONLie, IpeH-
MYUIECTBENHO ke HXD COOTEUSCTBEHHHUEIL, ILIA €5 0JECTANNNG
yembxoms.  Coummenia urazismesaxs opuerons XVI Bbra
HMEIE GOJBIIOE BIiAHie HE TOJBKO HA I0PHCHPYACHIID, HO M HA
saxomogarersctBo Mraniu, @pauniu, TepManin u Toarammin,
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H Jamm T(;;I‘XOH'B HAYEE BB OTUXT T0CYIapeTBaxs. Hranismegie
opuets XV phra, — y i
pucrst XVI pbra, —ps cayuas HECYMECTROBANIA TEKCTOBE I

a3ph i
pasprurenmia ramiaro BOIpoca, HIX BB cayuab HEBO3MO;KHOCTH

BBIBECTH H3TL HUXT 061]166 Havazo, — ghaam MHOTOYHC.IEEHEI S

ccu.n::n ¢b OEIBI0 CHUCRATL ABTOPHTETS TOAICKAMAMD CHOPY
MHBHLAMYE cBonMsb. Kro cocaares ma Gouabnree yme o aomopanfxz
0TS BRIIIpEBars. OTemia mepemonmenie COUNHeH1i IIHTaTaMH,
Clarus, npusoas raroe HHOY b MUbHIe, 06BACHsIOT, commuml;
AH OHO I mmagis communds. Meroxs U3M0EeHIsI n. BO3

; 3pEHig
HTATIAHCEUXE IHcaTele :

nepemers go @pammirn, Toxraugin,
mnocat ®b lepyanio, mpmvimaser MBCTHEIME  IIOTpeGHO-

erAMs. Bo @pannin caaguies Tira quellus mpemmymecrrenmo

coumneniens: De poenis mitigandis aut etiam remittendis. COCTAR-
IA10IeMs .7-01”1 TOME ero Opera omnia (Francofurti; 1547);
B Foxmangin xe—Damhouy der (Praazis rerum erim., Lov;mi,
1554). Counnenis ero, IICPERCICHNLIA HA PA3HEIE S3BIKH, Bo MHO-,
TOM% HE YXOBICTROPANTS TpesoBamiaus HAYRI, OJHAKO &'B OHH
ORA3AIN GOILIYD yeayry cygaws, EOTOPBIM® CAYHILIL PyEO-
BOICTBOMB BT IIp0I0.TLEHIT ABYXB cTOxbTiii. Cowmmenie aro
HI0YePIHYTO GoBIIeId wacTio maT rIoccatoposs.  [Jamrogeps
HMEIE Takoe BeIHEoe BIismHie 5 Tepyaniu, uto By Janapexts
IipyeckoMs 1620 r. mt mero mowry OEIHEOME 2aHMCTBOBAHEL
Hpasmia cygonponseogcrpa. Tyamywo sacayry sroro cownmenis

COCT,
aBISCT S TO, 4YTO OHO — BT-pIEa}I Rap'rm{a IHI,IGPJI&H/![CHOﬁ
UPaKTHE.

2.3. Bo XV eroabrin nospiswres IepBLIe JyTH WPHCHpY-
ﬂeﬂ?llll? OUHIIEHHOH FPHTHYCCKUMI II GILIOCODCKIMI IISCJI'B,:[:J-
BAHLIMD, TeMY JaIT TOIMOKS OCHOBATE.: Iy MAHICTHIECKOIT
ﬂlIRO.TIH Auniati. Ho 510 He cokiiersonao HIICKO.IBKO Pa3BH-
:‘{m Yroroenaro npasa. Eme 8n XVII BEEE YCII'bXH ero eIadsr.

b SUAMCHUTSHIIIMT EPUMTHAIICTANS 9T0H Hroxm TpHHA Li1e-
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xars: IIpocmepn Qapumawi, CJIABHBIT UPAETHED HTATIAHCKIH;
Bepauxiii n hapmmoss, TepBeHCTByOIie HhMenkie MPaKTHRM,
Anrtons Marreyes, YIeHE NPAKTUKD rolIasckii.

24, Farinacius (Opera omnia criminalia, Francofurti,
1597, 9 vol. fol.) mogogmo Clarus’y 10IB30BAICS ABTOPHTCTOM®
BB HAYKS M OPHCHPYICHIIH [0 KOHIA XVIII etra, npenMyme-
crpexno 6 Mratin, Hemamin, @pamnin u lepyanin. Liasag
sacayra Qapmuatis COCIOHTH BB TOMB, HIO COYHHEHIfA €ro
cOCTABIAITE IOANBLL pemepryaps KOHTPOBEpCili H IHTATH,
Ipu  yKAsAWIfXD HA opiniones S JtH (’:-O‘Hl'ﬂelliﬂ —
npoerast KoMmiania. PopMa HIIOEEHIT HEYA00HA HOTOMY,
qr0 Kb KABIOMY MOBHIO IPUCOCTHHEHBl PA3MIIHBLL  aM-
MAmY, JIMETATT 1 CyOIIMHTALIH. o xaKoii cTCIEHN ILOHA-
Ti 5TOTO BPEMEHH GLLIN CTPOTH, AOBOIBHO YHOMAHYTH, 4TO Qa-
PHHAYH TOBOPHTS, TIT0 YOPTE BEIPBATD UL 00mATII popuTereH

TATATETHEE TUTS, KOTOpPOoe 6OI’DXY.IBGTBOBEUIO‘

@%. Berlichius (Conclusiones practicabiles secundum or-
dinem constitutionum.... Electoris Saxoniae discussae, Lipsiae,
1614—1618, V partes) ecrb OcHOBaTelh HAYYHATO U3T0mEHIA
YTOIOBHATO TPABA, XOTH OH'E IIpeHMY IECTBEHHO TOBOPATE O CAK-
comncroMb npaps. Onp MOJBHIYIE HAYEY H3yUeHieMb CYecTBa
WEKOTOPEIXD IpecTynieHifi 1 TENT, uTO KOCHY.ICSA OTYACTH
1 ofmmxe Havars Haykm. Carpzov (Practica nova rerum
erim., Vittenb., 1635, III partes) I0IBp30BATCA Bepmxons
1 wragisucruyy apropavu. B 1-fi w 2-ff yacTAX® OHDL TOBO-
pUTH O IpecTyILIeniixs Bh 0COGEHHOCTH U UXBh HAKAZAHIN;
BB 3-eit — o cyjompomaogcteh. Taws Kawe 00IiA HaYala eme
He BRIABIMINCE BH TO BpeMd, TO MBI H HAXO0/JIUME BB nocxbamei
gacTH 3aMBYAHLA O IPOTHBY3AKOHHOCTH XBAHIH. Kapmuors 6HIB

ocHOBATeIeMB HEMeN®oll NPasTHRIL Coynpenia ero, O0raTHHA

:
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Ea3YICTHEOH 1 MHOKCCTBOMD HEOGX0AUMEIXD TOAPOGHOCTEH Gil-
I BECHMA N0.Ie3HBI JAANPAKTHEN. JTO 1 00BACHACTE OTPOMHEIH
ABTOPUTETH, KOMMB BB HAYKL M HPakrHEE BH Teuemie mbaaro
CTOABTIA NO0Jb30BAICH ITOTEH MOCPEICTEBEHHEL IHCATEAb, YeMy
COXBICTBOBAIO TO, YTO YTOJOBHEL yerass Kapia V' (C. C. C)
CCELIZEICA Ha COBLTHL SHAMEHHTHIXE WPHCTOBB.
HOMB30Ba/ICA BAiAHIEME 1 BB [ortamim.
Counnenie Matthaeus’a (De criminibus, ad lLibr. 47 et
48 Dig. commentarius, Trajecti, 1644) g0 cuxp MOpPE cmpage-
ATHBO  CUHTAETCS AYMHINMDG EOMEHTADIEM®  pHMCEAro Hpaga.
Homerii ppomnmaremmocrn n 3HaHidg, Matthaeus
BILI'D MHOTiA ommGEd. Ero yeamain me To

Rapmiops

Hempa-
JIbKO COOTEYeCTReH-
HUIH, HO H MHOCTPAHHBIC YUEHbIe, NPEHMYICCTBEHHO e HTa-
ALAHIEL

®6. Br XVIII BBES craim cosmaBars HEOOX0AUMOCTE Jo-
Oparbes 10 OCHOBaMill Halleli HAYEH, YTOGE 1aTh eif Goate mpo-
THOE ocHOBamie. Yike Bh HAYalh 3Tor0 cTOAETiA OHa CTAHOBUTCH
- IPeAMETONT OTABJIBHAIO PENoABaNis BH HEMENEUXE YHHBEp-
CHreraxs. Bh coummeniaxs M pyKoBOACIBAXT HaUmHALTE CMO-
TPETE Hia Hee ¢b Goabe Hayunoli Toukn spbmiz. Maw umeareseii
SI0TO BPeMEHH, KacaiouIXCs MOIOKNTCILHATO MpaBa, 3ambya-
teapue: Bb I'epvanin Boehmer (Meditationes in C. C C.,
Halle, 1770); Bo ®panuin Muyard de Vouglans (Institutes
du droit criminel, Paris, 1747; Les lois eriminelles de France,
Paris, 1780) i Jousse (Traité de la justice criminelle en ance;
I.’aris, 1771, 4 vol.); s Hraziz Cremani (De jure cm’mz’nali’
lib. I11, Ticini, 1791—-1793).

9. Ywe Tomasidi (f 1727) BoscraBals Ha WBEOTOpHA
CBUPEIGIA CYeBEpiA, NpeUMYIIEETBeHHO BF COYHHEHIAXD: An
haeresis sit crimen?; An poenae infamantes sint abrogandae?; De

s
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tortura foris christianorum proscribenda. Ho a11 COMITHCHIA, Ha-
[(HCAHAEL YUEHBIMB I CYXUMD CIOTOME, HE yCIbIi MOK0.1e6aTh
gakopenbIse Npeipascy kL. Montesqieu (Esprit des lots,
1748), Beccaria (Dei delitti ¢ delle pene, Livorno, 1764), Fi-
langieri (Scienza della legislazione; Napoli, 1789, 7 vol.) 1
Voltairve (Priz de la justice et de P humanité, 1778), mpeumy-
LECTBEHHO ke ABA TEPBHE, MMBIN 0JaroTBOpHOE plifHie HA
HAYEY I 3aK0HOJATEJBHBIA PEPOPMEL. KpacmopbunBes Hepbs
TIXD ABTOPORE 0OPATILIICH MPOTHED BapBapCKOil CHCTEMBI Ha-
Razaniii I Cy,10TPON3BO,ICTBA, OTIPAIONIEIHCS IIABHEINT 00Pa3OMB
wa neTEY. [laMogers Derkapiil HPOM3Eets IPOMATHOC BIEHA-
rataie. Ero mepepe. IO HA BEh epporeiickie A3pku. b T5XE
IOP's MPOSIBIACTCS AYXD PeDOPMD, crpemMsmiiicss Kb COIJIacoBa-
Hil0 yro.J0BHATO IpPaBa Cb HaualaMu HpaBocyAid U 4eI0BBEO-
moGin. Meropia HE IpeJcTABIAETH APYTOH TaKOH STMOXIL rops-
wixp yCUAiii 419 YIYMUEHiA YroIOBHANO 3AKONOIATCALCIRA.
3jauie BapBAPCKHXT IPEIPasCyIEOBE IATO0. MeiTRa T APYTIA
sroymorpedaenia orbueHsl. b C@EpEl YrOIOBHAIO mpaBa
CIIOUEHEl MIOTiA ILANLSA, TpIIajIeEAmis co0eTBeNHo coeph
HPABCTBEHHOCTII INTH COCTARIADINIA HE3NAINTEIHHBIA TOMIIei-
cxist mapyumenis. Jyxp pe@opds, He TOIBPEO HE 0CIa0EBAeTE,
110 BHIZHIBAETH TOCTENCHHO YCIINBAIY0CA XBATEIBHOCTD, KO-
TOpast OTPAEACTCS HA 3AKOHOJATEILCTEE BB Havarh TEEYIAro
_CTOJI'I;Tiﬂ, NIPeHNMYUIECTBCHHO He Bb NoCABAHIXD TPUIUATH TO-
1axs. BB nopbiiliee BpeMsa HOABUINCL 3HAMCHUTHIA COYIHEeHIA
065 yroaosuoms mpaph. Kpomb T0r0 2Ta Nayka I BB APYroMb
oTHomerin cybiaia yembxi. Ouna oforariiach HCTOPITECKUMIL
mzerbopaniaMi. Horbe OCHOBATCALHO@ M3YUEHIC MEIUUIHEL
I YTOJOBHOH ICHXOIOTiH OPOCILIO cILIBHBIL cBLTE HA CcAMbIe
JamyTAHEEE BONPOCH, NPEHMYIIECIBCHHO e Ha BOMPOCEH
o0 BMbmaevoers. CpaBHUTEIBHBIA M3CTbIOBAHIA, COXBHCTEYA
AAIBHEAIIOMY PASBUTIIO Haiueil HAYRW, CIBIAMICE HEOTCTYI-
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HEDME CIYTHAKOMS 3AEOHO,JATENLHEIX'S TPYA0RS. Tenepemmmys
CBOMRMT COCTOAMIEN', HAYKA YTOZOBHArO NpaBa 00m3ama coun-

D .
HeHlAME:  Bontama, Dejiepbaxa, Kapmumsanm, Murrepmatiepa
R}

Pocen, 9m1, Kappapsi, Beprepa, Bexkepa 1 Ipoy.



Fr1ABA Il

OcHOBHBIA ®HIOCOBCKIA Hagaixa,

l. QO6wik B3rnagm.

28, Bunkaa BB YroJ0OBHOE IpaBo, BH CAMOMT HATarh ML
BCTPUAEMD BOIPOCHL HA KAKOMB OCHOBAHIN 0GIIECTBO pacno.ila—
© FaeT’s AParolbHABHIIIME 3eMHBIMA 0.1araMi Y6 10BBEA, €10 KH3HLIO,
310POBLEMT, CBOGOL0I0 11 Yectin? (b Kakol MEILI0 HCMOIHACTD
oHO EaparelbHy® Biacth? Ilouery ofmecTBO HAKA3HEBACTDH 1«13;
BhCTHEIE IOCTYNEM, XpYTie ke 0CTABIETD Hena.namﬂﬂmm.
Kaxoe Hayato PYKOBOZMTH HAIOACHIEMT HAKA3AHIH, PABHBHIXD
0 GymeETBY I BEANUNHS BB PABMIYHEIND crydasixs? Pasps-
1eHie STHX'h BONPOCOBS COCTABIAETS DYHIAMCHTS, HA KOTOPOMD

SHEJeTCA BCE 3JAHIe HAWEH HAYKM.

29, O6uecTBo 0€3h KapaTeibloil BIACTH CYNIECTBOBATH
He MOEETH: 5T0 ©akTh BeeoOmiil 1 Gescmopuplii. PapHbNT
o6pasoMb U TO HECOMHBHHO, UTO KapaTelbHAs BIACTL roCyxap-
¢TBA HE THHCTRYETh CBOEROJBHO, 4 BpAIIAETCA BB U3BLCTHHIXE,
HAYEPTAHHEIX': 3AKOHOMB mperbiaxs. Ho i OCH3aTeJILHOC.Tb
DAKTA, HE UCTOPIIECKIN OIBIT, HBY,D;OBJ[ETBOPEIO‘I‘.’,B :mnoco:::{ng
KOTOpas He MOWEETH ONHpAThCA HA SMIMPHICCKIT OCHOBAHIAL.
Y nOMAHYTHE BOHpOCH Y:Ee BB APEBHOCTH O0pawami Ha ceda
BHAMAHIC OILIOCODOBE, Bh CPeJHie ke BEEa — OTUOBD LEPRBH
U Te010roBs. Db HoBBiiiee BpeMsA OWIOCOQH I IYOAHINCTH
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3aHNMAIOTCA STHME BOMpocoMs. Ho mpemmymecreenno maunmag
co Bropoii mososunst XVIII Bbka cramm mwsy€ats omiocopio
YIOIOBHATO IPaBA, CABAUTH 32 OCHOBHEIMH €r0 TO.JOKEHLAMIL,
9eMy FLIABHBIME 06Da30MD 1210 TOIUOKT COTMHEHie Berkapiu.
Torza momsmmer pasmruntia meopin YLOROBHVIA CUCIEMDBL.
JT0 HasBaHie AMO OUIOCODCKING TPYIANS, 3AHTMADIIEMCS
PaspBIIeHiens BLIIIe YHOMAHYTHXT BOIPOCOBE, T. 6. YKa3sBaw0-
HUIME BEPXOBHOE HAYa10 YIOIOBHATO TpaBa M Hperbasl Kapa-

- TeIbHO BAACTH U BMEBCTS ©B THME TIaBHEIE TMPHHNANEL YT0.I0R~

Haro mpasa. IlogpoGuetit pasGops HTHXD TPHHUUMOBTL He ecTs
3a)aqa OMIOCO®IN: 3T0 — 3afa1a HAYKH YIOJOBHATO IpaBa.
C® oTHMB 1IpemMeToMB COCTOATS BH CBASH CTOML SRHI3HEHHEe
BOIIPOCHL, 4TO OHE HHTEPECEHD, HE TOJBKO LB GHIOCODA 1 OpH-
€T3, HO I 11 RaEZaro MEICTAMATO ueioBbka. Yembxm HaYEN
1 3aKOHOIATEILCTBA O0.UKEHBI NIABHEIMD 00PA30MT NOMEITEAND
PBIHTE TOUMEHOBAHHEIC BOIIPOCHL.

Il. Bepxosroe Hasano yronosaro npaga.

30. Teopin yrorosuaro TIpaBa —pPasHOOGPASHEL; HO BCH OHE
COLIACHEL BB TOMB, 9T0 KapaTelbHAd BIACTL HMEETE IPaBoBoe
OCHOBaMie, I 9T0 0HA He ecTh HposBIEHIC QUIMIECKAT0 HACILIIA,
4 HCTeKAe1'h U3h 3aKOHHOI HeoOxozmoeT. Kz YObixeHio 065
SToli 3aK0HHON HEOGXOIMMOCTII KapaTelrHOH BIacTH I HARA3amin
BE 06WIEETRS MOKHO ZOHTH pasHEIMI nyravu. Oreojga pasho-
O0pasie yro1oBHEXS Teopiii. Taroe pasHooGpasie Ml BUINME
BE lepmanin, Opannin n Urarin. Mux o onoe Be3xt 1 Bee-
TAa, Korza xkao maers o phureniu paknkiimmsy, BUIOCODCKUXE
3a1a9s. Mosers GHTE 310 CBHALTEIRCTBYCTE 0 eIa60CTI Ye0-
BEYeckaro ymMa u BMEeTh on TEMD o TOM'B, 9T0 CIIOPHELIE DHIO-
CODCKIE BONMPOCH MPUB.ICRATCIBHEL AIA MEICANTE.IEH .
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3. Beh yroToBHEIA TEOPIN MOKHO CBECTH KB TPeMD IIaB-

HBIMB rpyrmani's: aﬂco&mmnbma., OMHOCUMEABIHITE 1 CMIBULAHHBILE
it

meoiﬁcmnombm'ﬁ CYOTAGTEA TO, YTO OCHOBAHO HA CYHIECTRE
HpEIMEeTa; OTHOCHTETBHHIME ke — TO, 410 oc}‘mna;{o HA OTHO-
UIeHIH IpeiMera Kb JPYromy. IloaTomy HasBaHie aﬁco.ruommmx';,
1an Ge3yCIoBHLIX'G JAHO TEOPiAMB, KOTOPHIA Bbmo:aﬁT'b HAKA3a-
Hie H3B caMaro CyumecTsa ]IpDTIIBOEB.I{OHHaI‘O ABAH1A, KaKb €ro
JOTHYCCROE I[OC.?['B,ELCTBie. OTHOCUTCILAGIMH K€ HA3BAHEL Th Teo-
piH, KOTOpHIA HEeoGX0IUMOCTh HAKA3AHIA BHIBOJATL H3T er.o no-
JE3HOCTH, T. . U3 IhJeii, HeMoCPeCTBEHHO BHE ﬁaﬂa:s.ama ze-
‘RAIIXD, KAKD HATP. U356 IEIN yeTpalleHis, chl?aBﬂfiHlﬂ HT. ;1
CMbIIAHHEBIA TEOPiH 00pa3oBaAINCh U3D COGJHHGHIH. a0CO.MOTHOIT
¢B OHOM HIY WHCKOILKIMH OTHOCUTEIbHEIMI TEOPLAMHE.

B2, YroJOBHEA TEOPiN HAXOAATCS BB ThCHOM CBHSH- CH HO-
phfiME TeopisMu o rocyxapersb u obmectsk. Teopin aleo-
JOMHBIA, T. €. Meopiu 603Me30ia WA cnpasedusocmy, HMBIOTH TO‘f-
KO0I0 OTIIPaBICHiA cIBIylomee Boasp‘ﬁu{e Ha focygapcmo. I‘pcwi -
JAPCTRO BHITEKAETH H3D HPABCTBEHHOIR Heooxogumo_c.m 4eI10B 5
qecKol NPHPOILE: MPHPOA MPUHY:EIASTH YETOBEKA HKITh BB 00~
niectsh. T0CyAapCTBO HE CYMECTRYET: IMHCTBERHO 11 BHEII-
HOXE hiIei 00UIECTBA: OHO CAMO ce6h whas. CoriacHo TaKOMY
JOHATIIO 0 TOCY/Aapersh, KaparebHas BIACTL FOCYIapeTha It HCT;-
®agaHie OCHOBAHL HA HPABETBEHHOIl HCOOXOIUMOCTIL: gamasame
caMo cedh whip. Takumn 0G6pasoMBb adCOTIOTHLI Teopui HE.IXO—
JATH BEPXOBHOC HAYALO YTOIOBHATO NPABA BO BHYTPCHHEN paa;r
MHOf HEOOX0IMOCTH. DTH Teopiu, mo MEph TOTO, ctmrfmm an
oHb MOTERAINMD NAKA3AHID BCsAKLH IpbXD I BCARYI0 0S3HPaB-
CTBEHNOCTH ILTH TOJBKO OJHO HAPYUIEHIE 3aKOHA. pa’azm.mm;c,,q
Ha Teopin wpagemeennao (Kant, -Kritzic der ]J?'?sk:‘.wo;lfn p ::] .
nunft, Riga 1788 1. p. 65; Schmidt, Moralphilosophue,
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1792) 1 wpuduveckaro goamesdin. It HOCTBAHIA CYTH WA Ma-
mepraasivin (Jacob, Philosophische Rechtslehre, Halle 17 95)
s udearviorn (Kaurs, e, n. 342 HEKE) CMOTPA 10 TOMY, BH-
AATH NI OHL BO3ME3Ji¢ BB MPUYHHEHIN TAKOIO e LI 1o 106-
HAro COXLAHHOMY NPECTYNHHKOMS 312, T. €. OCHOBHIBAIOTCH i
OHD Ha MATCPIaIbHOME ILII AHATOTHYECKOMD BO3MEa i,

BB, Omuocumenvnvia meopiu 00pa3oBalNCch I0fH BIANIEME
TeOpi ofujecmsennaro dowsopa. Bo BTOpoil momopmat XVIII
CTOABTIA TOCIOACTROBAIO YOBETEmie, 9T0 06MECTRO BOIHIELO
BCIEICTBIE JOroBopa H ' LI I0.JIB3BL HEIBINMEIXE; I, KaKB CO3-
AQHHOS WX'> NPOMBBOIOMT OHO CYLICCTBYeTS HACTOIBEO, Ha
CROIbKRO COOTBBTICTRYETS HXT HuTepecy. Teopi oTHOCHTEIBHES
CINTA0TD HAKa3aHie CPpefcTBOMD KB JOCTHEEHII IOIbAEL oo0Ie-
CIB2, eMTHIIE BOOGIIE MM e 01HOTO TOJLED IPECTYIHUKA; OT-
TOT0 ONG 1 HA3BAHEL MEOPIAMY 0436 LI ymuaumapnviynu, Ot
IPHSHAIOTE HEOOXONUMOCTE HAKA3AHIfA, HA CKOABKO OHEIMT MO-
RET GEITH JIOCTHTHYTA 3TA MOIb3A, COCTOAMAT B yempaweny,
npedynpexcoeniu WL ucnpasieniu. OcymecrBrenients sruxs ie-
IOCPEICTREHHBIXE IhIeli JocTiraerea uwhan HoepenCcTBeHHASNA
I LIapHAS — COXpaHeNic 3AKONNATO MOPAZKA BB 0GWECTRE,
Yerpamenie, IPEAYIpeieHie I HCHPABICHIC MOTYTH GBITH IT0-
HIIMAeMbl  PasHO0GPasHo; HOSTOMY TEOPiN OTHOCHTEIBHBIA CTOIh

PasHoo6pasuel. Taruws 06pasoNs 3TH TEOPIN OIPABIBBATE
HAKazaHic ero moexhIeTigm.

B4. Pasmudie abeororabixs Teopiil MeHbe ocAzaTeIBHO
TEMT pagmriie oTHOCHTETBHEXE. OTROCHTEILHEIXE TEOpiH Mo-
HETB OBITH CTOILKO, CKOIBEO PasHOOOPAZHBIX'G OTHOUICHIH HaRa-
SaHIS KB 00IECTBY U KB IPECTYNHIEY; MeEAY TEME Kaks BCEH
a6Con0THEI Teopin HPUSHAITE BHYTPEHHOI HE0(X0XIMOCTE
HaKagamia, HO 9Ty HeoGX0AMMOCTS OHE ONPaBALIBAKIG Pa3/IHy-

»
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HEMD oGpasoms. IlooTomy me Gess OCIIOBAHIA CRA3AHO0, UTO ECTH
TOIbKO OXHA A0COIDTHAS TEOpis, Pa3IHYNHNMD 00PasoNBs H3I0-
xeHHAS: 60 O[HO TOIBEO MOKETH Onth abcomormo. Teopim
a6CoAIDTHE A0TH OTRICYCHHO MOHATIe HAKA3AHIA I IO BHBLI-
HEME TPIYHHAMDE CBABHIBAIOTH €r0 Cb 0GUICCTEEHHOM BJIACTIIO;
Me®Ly THMB Kakh TEOPLH OTHOCHTE.ILIIbIA 00pamanTs HEmo-
cpeACTECHHO BHUMAHI® HA WEIH roCyAaperBa. Teopin adcoI0T-
MBI YKIOHIINC, O AHSHIL HII OXHO [OCYZApCTRO HE npuoh-
ralo Eb HakasaHio BB Buah Bosveszia. Ilo sel mpemena b y-
ro.uoimom JUBATEIBHOCTII0 FOCY JAPCTRA, PABHO KAKD U CO BCAKOK
Apyroio ero ,m'BﬂTejlbﬂocTiIO, coeTuHAeMEL ObL1M H3BLCTHRIA u'fsf.m.
MoaToMy OTHOCHTEIBHBIA TEOPIN MMBI ropasio goablIee BOd-
e Ha EI3Hb 1 HA 3aKOHOJATEIBCTEO, ThEMB Goxbe uro omb OBI-
[ TPOBOSJALIACMEI CIIECIIATICTAMI 11 HOAPOGHO PA3BITHL BH CO-
YUHEHiAXE 00 YrOJOBHOM®B HPaBh; MKy TEMD Kak® 20C0JI0T-
B Teopin OBLIM H3MAraeMbl @ULIOCODAMI TOIBKO B 0OLHXD

0YePEAXD-

5. Cumwannvia meopiv. Kagd TOIBRO CTAIl HMOABIATHCHA
DILIOCODCKIS U3CTHI0BAHIA, HEKOTOPEE YICHHE HATHHAOTS Ab-
aaTh TONBITEH PaspHIINTH OCHOBHEIE BOMPOCHL NOCPEACTEOMD
coeIHeHid PasHOPOJHBIXD Teopiil. Sagaua STHXTD NOUHITORS
COCTOSLIA Bh TOMB, YT00B COXPAHHTH TO, IT6 B PASHEIXD CHCTE-
AaXD WCTHHEO, T M30BEKATH TOTO, YO BB HUXD OJHOCTOPOHIE.
Taxs 00pasoBaIuCh CMBUIAMHELA TEOPIH TOCPEJCTEOME COHO-
eTaBIeHiS OTLBIBHEIXG TEOPifi WIN Ke 0PraHmIecKaro UXD G-
nis. Teopiii cMLIIAHHGIXG /1BA IIABHbIE BIAA: Teopil, odpaso-
BABILIACA U3 COEAMHEHI A0COMOTHOH CB 0AHOM WA oorbe 0T-
HOCHTEILHEIMI, I TEOopiH, 3aRI0YA0MIA BE ce0b ABL MIH Goake

OTHOCHTECIBIBIXE.
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I1. Mpegtnbi napatensHoit Bractu.

86. O1u mpe kIl COCTOATE BT pasphuieHin BOIpoca: uTo
U Kakb CIBIYers HAKA3LIBATL, T. €. KARIA IEAHIA 10.GEHBL IOJ-
JekEaTh HARA3AHIN, I Kakid MEPEL II Bh KAKOMD 00BeMb J0MHEHO
YHOTPEOIATE TOCYAAPCTRO (KAUECMEO U KOIuUCMBO HAKA3ANIA T. €.
Mmwpa warasenin). TlocpeICTROME paspBieHis HTHXE BOTPOCORH
MBI OIPEXLINME CHEPY KapaTelbHO BIACTH I CIOCOOD €5 He-

- mommenig. Ilpasmia, o603HAYAOWIA 5TH NMpeXbIR, HCTEKADTH

136 BEPXOBHATO HAYAIA T. €. BO3IPEHISA HA KAPATEILHYH BIACTE
u Ha cymecrso Hakasamig. IlostoMmy kamjgas teopis mmade or-
BEYaeTs Ha YoMy Thie Bompockt. Il taks, o Teopin Hpascreen:
HATO BO3ME3TiA Kakjoe Ge3HPARCTREHHOE ABAHIC I0LLHO MOI-
JexaTe HarasaHin. Teopif OPUINTIECKAT0 BOME3if 0 IBOINTE
HOAD HAKA3AHIE TO TOABKO, YTO MPOTHBHO 3akomy. OTHOCHTEIb-
HBISL TEOPIN CYUTAITH MOATERAMUMI HAKA3AHIO TARIA MPABOHA-
PyLienis, KOTOPIA BOSMYAOTH HOPAIOK® BL FOCYIAPCIBE,
¥ BIBICKAHIC 32 KOTOPBIS, — P HE[0CTATOUHOCTIE APYIruxsMerhe
CTPOrHXs MEPD (0XYikA€lle OCIECTBCHHBING MUBHICMb, Npu-
Hy#JeHie Kb BOSBPAIEHID 9y#Oi COGCTREHHOCTH I IIPOY.),—
HOAE3HO B'h BULY YCTPAUICHIA, ILIN IPEIYIPe:EIeHIA 6y /1y IXE
IpecTyILIeHiH, mIM ke HCHpapleHis npecrynunea. Eme Goabe
Pasuo06pasis M HAX0AUME Bb YIOJOBHLIXE TCOPIAXE M0 OTHO-
WIeHi0 Kb MEPL T. €. Kb POLY I BeIunnl Hakasamii. OTorTs
BONPOCT. 0OPATILTE Ha CeddA O0COOEHHOE BHIMAHie BH KOHIE
HPeIsUAYIIATO CTOXETiA, O MOBOLY CYNICCTBOBABIINXE TOIJA
Takb HA3HIBACMBIX'E UPE3BHIYAMHBIXG HakasaHil, Takb KAk BO
MHOTHX'B CIYIAdXH pojb U BeINYHHA HAKA3aHid 3aBHCHIM OTD
npouspoaa cyien. Umperbienie Bh 5TOMDB OTHONIEHIM H3BBCT-

HEIXE IPAaBUIG LI IPAKTHRIL I AI4 3aK0HOJaTeInCTBa cibja-

4
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10CH [IABHOK 3ajave0 omIocodim mpasa. Ilo mpumbpy rep-

MaHCKIX's YICHEX', 06pameno Onito ma 510 prumanie Bo Opan-
uin, Uramin u Anraim. Bompoes o coepl YIOIOBHEIXD Ipa-

BOHAPYIIeHiii He IPEJCTARILICA CTOIb (e30TIATATE.IbHEIME, TAKD

KAKD Hayala II0 3TOMY BOIPOCY YEasaHBl OBLIH BCECTOPONHHMB
ONHITOME; IIPECTYILICHiA ke O00A3AHHEIA CBOUMGE CYLIECTBOBA-
HieMB CyeBBpio, Karh HAND. EOITOBETBO, MATLS I IIPO'L., HATALL
HOCTEIeHHO 1ICYe3aTh. DTOTH BOIPOCH GBLIT 0CTABICHE BB CI0-
PoHB, HO CO BpeMen: O0GHAPOXOBAiA OaBapckaro Y.;’I()}Heﬂ.i}'[
1813 r. craim IOHHMATE BCIO €T0 BAKHOCTL: 100 9T0 YIOKCHIE,
IPON3BOILHO DPABMMPILIO CoEPy AbsMiil, MOAICFEAMIXD Hakds
SaHII0.

IV. OxoHyavensHble BbiBOgbl. -

B%. lcropuueeriii B3CIALEL Ha PasBUTIe MOHATIH 0 cymect-
Bb KapaTeILHOH BIACTH, IPECTYILICHIA H HAKasaHif, I BMBCTH
¢h TBMB TOJPOGHHIH pa3dops YTOIOBHLIXDL Teopiii IpumHamzie-
#UTH oufocodin mpasa '). Ilo sromy MBIl OTPATITTILINCH TOIRKO
OBmUME B3TIAZOME HA DTH TEOPIH HA CKOJBEO BTO HEOOXOAUMO
LIS TOH Teopil, Ha KOTOPOH MBI HAMEPEHEI OCHOBATH HAIle H3-
zowenie. JIg exmHersa BD H3AOKEHIN H TOCTEIOBATEIRHATO
TpoBeJeHid 910 Teopidm, MBI OyAeMB pasphiiarh noueﬂ Haya-
Javb Beh BerphuaeMsls Haym coMmbmid.  OwuGOTHBLH BALIAAT

] -
HEKOTOPHIX'E TEOPiii BEITEEACTh LIABHBEIME 00DasOMb U3H HEsc

") Ilo moBOXY BAKHOCTH JTOIO IpPe[METa LIA H3YYalIuXD HAITY HAYKY,.

MH moMBmaeMs €ro Bh ocofoMb NpHIokeHiN Bh KOHUE 9T0T0 coYdHe-
mim: 6o HECKOILKOIETHII ONHTH YOBILIL HACDH, UTO dTOTH NPEIMETH:
gbiaeted Gorbe IOGTYIHEND TOABKO 1A TOTO, KOMY BHAKOMHE yike 06-
WiA HAYAIA YrOIOBHATO IIPaBa.
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HAr0 IONNMAHIA OTHOUIGHIA MEKIy OCHOBAHIEM® HakasaHif,
OEIBI0 TAKAZAHIA II KAPATEILI0I0 BIACTIIO. BryuniBasics B35 Ha-
Kazanie 1 MPEeCTYILICHIe ¢h OTBICYSNHOM TOuRI spbHIA, HeIn3A
HC COTIACHTLCA, YTO OCHOBAHIA HARAZAHIA e MOTLHO ICKATE
BHE 1PECTYILIEHId, HO BE HEME CaMoMb, BE €ro cyumectsk. Ilo
BTOMY, YTOOB OUpELEINTE CYWIECTBO H OCHOBAHIC HAKA3AMIA, MBI
AOIEHBI OPEELE BCETO COCTABHTL ce0h sICHOE IIOHATIC O cy-
mecret mpecrynienisa. Ilonarie npecrymienis e MO&eTs GHITH
HOCTPOeHO QUIoCODMIeckN. OHO KOPCHIITCS HA HOTOMRITEIH-
HOMS IIPABT; C.IBX0BATEILHO OHO €CTh HCTOPIMIECKOE, H 1Mo 3TOMY
BB PASHEIA BPEMCHA H Y PASHBIN' HAPOAOBT — pasamyno. Ilomsrie
0 MPECTYILIEHIN HAXOMITCA BB THCHOH CBAN CH nOMAMIEMS 0 20-
¢y0apemsry 11 OCHOBLIBACTCS HA HEMB Kakdh Ha cpoei onmoph.

&8. Crpemienie &b 06MECKITIO, KT COGATHEHI O JApyTHMI
HOJOGHEIMI CYICCTBAMI, TPHCYIIe uqenoBbry. Tarn®s oGpasoma-
JMHCH COMEHCTRA, MOKOTEBHIA, HAPOH, 1T HAROHCI'S rocyAaperea
KaKD 0CYMIECTBICHIC NPABCTBEHHATO CAMICTBA KA:E/AT0 HAPOJA.
OTH IPYNNH CyTh HCTEYCHie HEIPeO0MuMOil, HEOOX0 UM O
BHyTpemnneil morpedrocTi. I35 9Toit HEOGXOIMOCTI HCTeRACTS
HE TOIBEO CYMECTBOBAHIC YIOMAHYTHXD IPYING, HO II BHY-
Tpenniii 1xs Mopsa1oEs. [ocyracTso He eers costanie IOPOM3BO-
44 I 10r0BOpa €TI0 LICHOBH, NC €CTh YYPCKJCHIC IIT Z0CTH-
HEHIS TOH TN APYToii WhilL. DT0—He06X0 M ©OPMa, BB KO-
TOPOit HAPO I NECMOTHADTE CBO@ TCTOPUTIECEOe npuspanie. [Iea
YCIORIZ HepaspEHIBHO CONPSKEHH CB Iieeit rocyxapersa: Bo
HEPBHIXS 0,(HA BOXA JOAKHA BOIBLINIATECA HALD APYTIMIL, BO
BIODHIXE OGUIECTBO JOKHO IMETH CITy 19 BEBIIHATO Ipo-
ABIEHis 5Toii Boau. CBoG0AA HTOif RO He AGCOMDTHA: OHA Hoz-
BEPIECHA TAKIMT jke HPABCTECHHBIMG 3AK0NAMT KAKD I He b I-
MBIE; MPUTOMD ALATCILHOCTL €4 3aBUCHTL OTH CROHCTEA CILIB,
KOTOpLIMII oma pacmosaraers. OHAKOKD HIB HIEH 0 rocyaap-



28

cTp HCTEEASTH TO, UTO OHO Bh YIOTPEOJEHIH JTHXB CHID, BB
ALATEILHOCTH CROEH, He3aBUCATS Hil 0Th KaKOi Apyroi BIACTH.
T'ocy1aperBo yHOTPeOaAeT s ITH CHIbL LIA TOCTIREHIT W3RHCT-
HLh Wwhaeii. HbkoTopsiA ThAHIA B BXOJATH BB COEPY 3a1aTb
11 Irhaeii rocyAapersa, Kaks Halp. Abamig, KOTOPLA BEPHEBE co-
BepIIAIOTEs OTLBIBHBIMII TICHAMI W YaCTHBIMIT 00NIeCTBAMIL.
"Bee 10, UT6 BXOAUTH BB EPYrb ABATEIBHOCTI rOCYIapeTsa,
MOEHO CBECTHI Kb ABYMB 3aJaUaMb: TOCYAAPCTBO JOMKHO CO-
IGLHCTEOBATH BCEMY TOMY, 9TO COMIACHO CB €ro CYIIHOCTIIO,
o HPOTHBY ABilCTBOBATL TOMY, uré mporuByphunTs eif. Hempis-
3MEHHO AHCTBYIOTH NPOTHED FOCYAAPCTBA MPIPOJA T TI0/H.

B9, Cmisl MIUBHIYAILHEEA HE MOTYTH ObITh O0pANICHEL
NPOTHES TOCYIAPCTBA. OHO MOFKETH I Jake A0MKHO TpeboBaTh,
TOGT KAEIBIL BO3LE]HEIBAICT OTH TOTO, 17O HECOTIACHO CH 9T0
TUBISIMIL. D10 ICTEKAETH H3b 06A3AHIOCTII TOCY[APCTBA 0CYIIeCT-
BISTE T3BLCTHGHT I 7 M3 TOCTIOACTBOBAHLT €TI0 HATh CILIAMIL
OTIEABHEIXD ero wieHors. OmHo mMbers BDb M3BLETHOI CTeleHHn
TPABO Pacioararh CIIAMI BCBXD, COCTOAINXG IONE €re BIa-
CTi0. HA CKOIBEO OTH CHANI OOHAPYKHBAITCH BO BHLUIHEME
Mipk. DTa BIACTE PACIO.IArATH €THHIAMII HE 3HATITE, YTO Rak-
Jad I35 HUXD Be3Lh I Beerja J0IAHa YIOTPeGIAT, CBOM CILIBL
1A TOCYJApeTBa; HO OHA JOTAHA YIOTPeOIATs HX'B, KOTJA DTO
HEOGXOIIMO LI Giara TN OE30MACHOCTII OOWECTBA M KOIAa
TOCYIaPCIBO BTOr0 Tpedyers. Bk Toif ABOIiCTBEHHOI 0053aM-
HOCTH, — I'bIaTh TO, Yero Tpedyers rocy 1aperso, Mee IBJIATE TOTO,
4Té €My BPEAHO,— eJMHHIEL MOTYTE CAMOCTOATEILHO PAsBUBATE
epol0 rhaTeabnocTn. (BoGOA eIMHHI, MOHIMACMas BB STOMD
cMEICT, COCTABISCTH HEOOXO0MMOe YeI0Bie HOPMATBHATO OBITiSE
rocyaperea. Ho cpofoga MOXeTH OHITH yHoTpedIeHa Bo 310
YIews 00IecTBA MOEETH HAPABHTH CBOI IBATEIPHOCTL IIPO-
THBE HETO II CTPeMUTHCS K6 ero Bpery. Toria X0IKHO nmoeakxo-
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BaTh HNPOTHBYLbiicTBie. BuHyTpemnee yObikiemie yIursh, YTO
2T0 HPOTHBYGICTRIE T0JKHO COCTOATH BB IPHYMHEHIH Bpeja,
crpajaHis, HIN BB HAKA3AHIH TOTO, KOTOPHIH YHOTPEOHIEL BO
3710 €BOID cpoﬁony. Hakazamie 3wadnT®, YTO rOCYJapcTBO IIPH-
3HAT0 M3RLCTHHIA TBAHLA BPeJHHIMI AIA cebd, H COLIO CBO-
€10 00M3AHMOCTII MPOTHRYThiicTBoBaTh TMb. Harasamie ecrn
BO3ME3Mie 3a YIoTped.JeHie CBOGOAEL BO 310. JTO BO3Mesjie,
9T0TH TALOND, HE €CTH YHHUTOEEHIe TAKOI0 3M0YIOTPesIeHid,
100 TO, ITO CIVIHIOCH, —HEeYHIYTORHMO; HO BO3ME3ie ecTh BO3-
CTAHOBICHIC HAPYLIEHHATO 00IIeCTBENHATO MOPAIKA.

4@. Tocyzaperso He ecTh yyYpeskjeHie, MPHIBAHHOE oOCY-
IIGCTBATH W3BHCTHR MBICAN M THMI €O BCEI0 TOYHOCTII0 I TI0-
cxbzopaTeapnocTin. OHO JoLKHO HPHHATH BB YBaKeHie pas-
JMTMHBSL OTHOIIEHIA U odeToATeascTea. Kamjgoe xbamie, mpoTus-
HOE TOCYIapCTRY, jgake Marbiimee ocayuiauie, 3acIyHIBAETDH
HAKA3AHIA; HO BOMUEOITIX'G CAYIAIXE fakasailie He MpuUMBHAeTe,
IpenMyniecTEeHHO ke KOTAa ApYTifd MeHbe CcTporia MEpPH HIH
caMoe OXYysEJeHie OOMeCTBeHHBIM® MBEHICMb,—I0CTATOYHEL A1
HPOTUBY LLHCTRIA AbAHisSINE, HeCOLIACHENE Ch 00MCCTBEHHEIMT
Giaroms. Ilgorga rocyAaperBo CUHTACTH 00ILEe COOTBLTCTBEH-
HEIME 00PATHTHCA Kb IPHEY IUTCILHHND MEPAMD L11 HCIOIHE-
Hif ero TpeGoBamiii, Hememn mogseprarh Hakazamio. Taxums
00pasoME LOCYAAPCTBO, IO BHLIINMTE NpPUHIHHAME, HE BCErJa
HOIB3yercs IPeJOCTABICHHOM €My KapaTelbHold BJactiio, He
HAKA3EIBACTH BCEIO TOrO, YTd MOLICENTH HAKA3AHID, T. €. He
BefIKoe jbsnie, 3acIV;RHBAIOINGE HAKA3AMIsA, CUHTACTE IPECTYI-
Jenienn. T0CyIapETBO He T0Ib3YETCH DTOI0 BIACTI0 TaMb, IAb
OPraduz0BAHHEI MOPAIOKH, KaKE HANP. BD YWLIHIE. cemeii-
CTBE 1 NEPKBH, MMTBeTs epeicTia MPOTUBYALHCTRIA, COOTRET-
ereennle TEXE. KOTOPBIMHE paciiolaraers rocyaperso. Iermos-
HeHie KapaTeIbHoli BIACTH IOPYUEHO MIBECTHEING OpraHaM®
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T. €. CYAaMs. OTH OPTaiLl CBAANEI M3BHCTHEIMII NPABILIAMIL,
HA3LIBACMBIMIT YTOJOBHBIM 3aK0HOMB. YTPo3a BH 3akomh Haka-
3aHIeM's 32 H3BHCTHEIT n*é.ﬂ}fiﬁ 00BACHACTS: LICHAME rocyap-
CTBA, UTO OHH JOJRHEL hoagepmnnarcn OTH TARUXDE JNbBAHILIL
Ipecrymienie npemmoraraers mpeiie seero CYIECTBOBAHIE Ka-
PATCIBHOI BIACTH II YTOIOBUATO 3AKONA; 1160, 10 BHIIE M3TACHeI-
HOMY TOHATII 0 TMPECTYILIeHIN, OHO 3AKI0YACTE B'E CCOHh ITBAHIs,
Ch OB rocyjapersa HECOTIACHEIA I HPUSHAHHELL TOCYAap-
CTBOMB 3ACIY:ROBARILIME Hakazamd. QIHIME CIOBOMT npe-
cmynaenie ecmp Ofanie, 3anpewenioe nods CMPATOMS HAKAZGNIA.

4#. 1135 Taroro BsTIAja HA CYMIECTIO KApaTeIbloil BiacTm

1 IIPECTYILICHLA C.IB LY €TE: 40 6epro6oe HAUAL0 YIOA0BHAL0 NPasa
- CCMY QGULCINBENNAS CHPAGEONUGOCTID, GUOOUSMTHACNAA UNMEPLCONT
oOwecmoennoii noavsol. Bb gomommenie ouepxa mpHHATON Hamm
TEOPIN, JO.LKCHCTBYIOMmEi CIV:EHUTH OCHOBARIEN HAIIEMY H3.10-
AEHio, ocracred 3Theh IPe I0:ATE BE O0IIIXT TEePTaxs MOHMA-
Tifl 0 kayecTel u MEph Harasamiii: nGo, — PAsPLUMBE yEC Eo-
HPOCH O BEPXOBHOMB HAYALE, II O TOME, YTO CIBIYETT HAKA3H-
BaTh, —Mbl JI0IRHL PA3PHUINTL HOCTEAHIH BOIPOCH 0 TOME, KARE
onmpebIATs HakasaHie? (yuiecTBeHHEBIA KavecTa Hakasamis co-
CTOATE BT CIGIYOMENE: HAkasauie JOLKHO OHITH CIPABe,[IHBO
H HeOGXO0IMMO] A1l COXPAHCHIA 0GLICCTRENHATO TOPSARA, I k-
AOBATE.MBIO MOIL3HO B CBOPXE IOCIEICTRIAXE. Bompoes o Mb-
Ph HAKA3aHIsL U COPasMBPHOCTH €0 ¢hb BEMITITHOI PECTY ILICHiA
HE MOKETS OBITh pasphurens Teopermdcckn. Hayka BE cocToanin
JaTb 31ECh TOApKO HBROTODHIA yrasamid. Boofme MoRHO cra-
3aTh, YTO IPI OMpPeBACHIN HAKA3AIIf, 4 HMEHIO er0 Poja 1 Mh-
PBL, HAZTERITE 06pAATh BIIMAHIE HE TOILKO HA BHYTPEHED
CTOPONY NPECTYILICHIS, Ha IPOTIBO3AKOMIOC HANpaBICHic BOMI,
HO U Ha BHBIINION CTOPOHY, IIa o0HAPY:eHie 3M0ff BOJW I cTe-
TeHE OHATO: MO0 13% €aMaro BHLINHATO XapakTepa ToCy/apeTBa
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HCTEKACTE, YTO IIA HEr0 MoCIbICTRie ABAHIA Bammhe eaMaro
Absmia. Ipn ompexbienin marasamiit 3a PagHBI IIpecTyILTenis
H OTHOCUTOIbNOil BCAMTHHEI IXb, 3aKOHOJATONL TOMECHD IT0
BOSMOKHOCTIL NPHUHAPABINBATECA Kb VOBHACHIAME IYBCTBY
CHPAEEITEOCTII 00MecTBa, He NPHHOCA BB JEePTBY 00uIecTBa
CIUIIIANS, I e JIHInE o6mectBy. Kpoms rororo CYZIapCTRO MO-
HETH OMPeILIATh MCHBE CTPOTIS HAKASAHIL 110 TOit ke PHYH-
HE, 110 Kakoii 0HO He HARABHIBACTS HEKOTOPHIXE BPE/HEIXE €My
KEsmiii, a mienmo EOTTa 3TOro Tpedyers OOWECTBeHHAT Mo.Ih3a:
FOCYZAPCTBO MMEBETh IIPABO YPABHUBATL HAKAZALIC CT IpecTyn-
ACTIEMB, O K DTOMY OHO HE 00A3aHO. Cofawas st Havama
IPHL oIrpejbaenin HakasaHidl, rocyIaperBo MokeTs IPHTOME
CIPEMUTLCA KT JOCTIGECHIN PASHHXD WhAeff 1A MOE3R oGme-
CIBa WM HeIBINMEXS MOCPeJCTEOMD YIPOKEHIA HAKABAHICME
ILUL YI0CPEACTBOMS CHOCOGA  IPIUEBeIeHia 0HATO B HeIoTHexie,

A%, Br atoms OYePKE IIABHEIX'S HATATH YIOJOBHATO TpaBa
1 RapaTeIbHOH BIACTH MBI YRA3HEBAIN CBA3D UXH Ch BHYTPEeH-
HEI0 MOJIHTHENIO, €5 10153010 TOCYApCTRA, HE 00DLACHIA CBAN
UXEL Ch BHICINHMI HPABCTBEHHGIMII HHTEpecaMu YeI0Bhuecrsa.
Mer exsaam sto mmo CIBIYONOMS OPIIHHAME. ¥ TOI0BHOC npa-
EO COCTAaBIACTH TOIBKO OJHY IIE orpacaeii mpaea Boodme. ITpa-
BO myMBers 1mo CYIWICCIBY CROCMY OTABIBLHYI0 COEPY HAa pasob
Ch HPABCTBEHHOCTIO I pemmrien. Yxazamie me CBA3N MCELY
IPABOME BOOGIIE 1T BEICHIHMII HPABCTBEHHEIMH HHTEPECAMH Je-

IOBBUECTBA COCTABIACTS 3a4a1y, HE YrOAOBHOI TEOPIN, a PILI0-

€00in npasa BooGue.



KHHITA L

VTOJOBHBIY B3AKOHS.

FAABA I

Heroynnks H TOAKOBaHie YIOJOBHATO IpaBa.

(48, Kapareabnas BIACTb, NPEIOCTABICHHAS TOCYAAPCIBY,
He Gesmpenbasa: HCIOIHenie e 00y CI0BIeHO 00A3aHHOCTIID 10~

CyAapeTBa 00BACHUTE BCEMD COCTOAMHUM B IO €r0 BIACTIIO, 33

YT 0HO HAMEDEHO HARA3HBATh. TaKHMT 00pa30ME KaparesbHasi
BJACTD OHpe[bIeHa I3RECTHRHMI NPABIIAMI, HA3EIBAGMEIMHA Y0~
JOBHBIL 1TPaBoNE. Bes3lb yrogopioe IPaBo NPOABIIETCH Bb
DopME 00KAH WM 3AKOHA N0 MEPE TOT0, BHPASIIO I ACHO I0-
CYAApPCTBO CBOIO BOII BB OTOMB oTHoueHin Wi ¥hTe. I0pmmu-
eckiil 0GBAll COCTONTD Bh IOBTOPEHIM OJHOTO I TOIOXE CIO-
cofa phuleHis JAHHATO BOMpPOCA, KOIJA N0 9TOMY BOMpoCy ke
CymectByers MoloKNTeInaro sanona. Tanoi 00BIYALl YCHIIM-
BaeTh CBOC 3HAYEHIE, KOTJA HA HeMb OTpakaercs yobikienie
H OpHAmYeckiil rakTs Hapoja. OBG MoKeTs CYWEeCTBOBAT: 1 psi-
OMB CH MICAHHBIME 3aK0HOME. Kb 00YAANE OTHOCHTEA I CY-
Je0HAA NPAKTHEA, BHPAdaTHIBACMAs CYbaM. 5N Goate rpai-
JaHe TPHHUMAOTH YYACTiA BH NPaBOCYAM, TEME 6045e CY. ed-
HEe 0ORIAH COCTOATE BB CBA3H CH OOIECTBEHHOW RUSHID.
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@. Bt saxort Hazo6mo pasmmuatsh jfBa Bompoca, EOTOpHIe
BE 00BITHOM'S IIPABE OUTH CAMBAIOTCS: BOPOCH O CYIIECTBOBAHIM
HPaBHIA I 0 ero cojepxanin. Bompoes o 1oms, cymectryers
A TAHHOE MPABILIO, T. €. UMBETH I OHO OGA3ATEJBHYI CILLY,
PaspBIIAETCA CYAbeD IO HAYATAMB TOCYJAPCTREHHATO TpPABA.
Havara, kacammifges msywemia comepmamia TIPABUITS 3aKOHA,
HE NPHHAATERAT> HUCKIOYNTEILHO YTOJOBHOMY MNpABY: OHII
00 BCEMB OPHUITICCKUME HAYEAMB ‘). Yucrmemmas LBA-
TeIBHOCTh, CILIYOA M3RECTHEIME HAYaJIaMb, HAIPABICHHAS
KB MOHATIIO CO,IBPJI‘I&HIH TPaBIIb 32KOHA, T. €. EB TOYHOMY
ypaaym’smm CMBICAA CIOBE, KOTOPHIMHI 3aKOHOJATEIb BEIpA-
BHIL CROX) MEICTE, HABEIBACTCA moakosaniems. OHO HeoGXoImMO

 HAMB A3KA I CHHTAKCHCY, 3HavYenie 0TIBILHEIXE CIOBE. B Ta-
 KOMB clyuah HATOGHO 0GpAaTHTECA KB IPYIUME CpeIcTBAME
% OOBACHEHisT MEICI 3aKOHOJATEIf, Kb ONPEIBICHil0 BIAMMEATO
COOTHOMICHIA MY CIOBAMH, T. €. Kb J0IUUECKOMY MOTKOSANIK.
Tyrs, 114 Hagzexamaro ToCTIIEEHiA TOUNArO CMEBICIA SAKOHA,
. JOIXNO THOTIA o6pamarh BHUMAHIC HA IPOTCXOkICHIC €ro,
Ha ﬁonmu IPiIYTOTOBUTENLHEIC TPY B, IPEHIA I, HAKOHEE, HA
GBﬁBL 3AKOHA ¢ APYTHME, HaxX0[AMUMUCA ¢b HEMT BB OGammaii-
eNt coorHomreHin. CorIacHO TOMY .OFMYECKOE TOJIKOBAHIE

") [Mawe mpanmio ,in dubis in mitius* He TPUHATICKRATH HCEIDYH-
AT_e-IIBH(‘) yroropromMy mpasy. IlogofHoe IpaBIIO CYNIECTBYETE BB IPak-
~m§ROM'L npask: ,,Semper in obscuris, quod minimum est, sequimur® 1. 9 Dig.
de regulis juris. .Cpas. cr. 1162, Op. Tpams. KoL
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MOEETE OHITh ucmopuueckoe WIH dornamuueckoe. Ho cpoGonmas
EBATEIBNOCTH MBICIH BB TOJKOBAHIN IMPEKpamaercd, KOoraa caMs
2AKOHOJATCIL HOBHIME 32KOHOMB OOBACHAETD COMEHTEIBHBLI
CMBICTD NMPERHALO 3aK0HA. TAKIME 0GPA30MD TOAKOBARIE 0 CBOE-
MY HCTOTHIRY MO#KETD GBITh nodaunnoe, cyefioe i nayunoe. Tol-
KOBaHie OTTEILHOH GTATLI HE MOKEETE MPOTHRYPEINTE IyXy Ib-
| 1ar0: eTarh MOEKETH GBITh MOHATA TOIBKO BB CBAM Cb IhILIM®.
JBATeILHOCTD YMA B TOAROBAHII JO.LEHA OBITH HETOABKO AHATH-
THYECKAs, HO I CHHTETHYECKAd: H00 IHAYE OHA He MOTIa OH BO3-
C03aTh TY MEICIb, EOTOPAs 3aK1I0YCHA B CI0BAX'D BAKOHOATENA.

fﬁ ToIroBamie yeTpaHsers HEYA00CTBA, HCTEEANIMIA U3
HETOYHOCTI PeJARIIN, 0COGCHHO /K€ TOr/A, KOrjJa 3ak0Hs BHpa&ka-
eTcA KOHKPETHO, T. €. IMEeTS BEBHLY TOABKO 0COGEHHEIC CIyYal.
“Torja pachpocmpanumeviioe Mo Ako6aHie, COTIACHO TOAPAsyMbRa-
eMOif MEICIT 33aKOHOJATEId, HAeTh CI0BaMB Oorke OOMMpPHOE
3HATeHie, TAKD UTO TMOLb AAHAYI CTATLIO TOABOAATCA CIYUAM,
KAKIXH OHA 110 CBOEMY OYKBAILHOMY BHPAKEHI HC 00HUMAETD.
Mroria &e IPeICTABIACTCSA HE00X0TUMOCTH TOCTYNATh Hao00-
POTE,T.€. MOCPEACTBOM CITbCHUMEADHAL0 MOAKOGAHIA, OCHOBLIBAICH
HA TOMB, 9T0 HE HAZO0HO YBICKATLCA HETOYHOCTII0 BHIPARCHLII
IpaBiLIa ¥ JABATh €My Golke IIMPOKOe Impmiokenie YEMEH Xo-
THI'E EMY JIaTh CAMB 3aK0HOjaTelb. Takoe pacumpenie mim crbe-
HEHie HE eCTh pacumpenie MM eThbCHEeHIe CYMECTREHHON MEICIH
BAKOHOJATEIL,- 4 TOJLKO TOH MHICIE, KOTOPAd HPeICTABIACTCA
HAME Ha TepBEIT B3LAAr6. 1IpH TakoMbh NOHHMAHIN OGOHXD
cIoco00RE TOIKOBAHIfA, CIOPEH O TOMB, MOKHO JH TOIYCTHTH
TOT'> I APYroi H3h HUXH, HE HMLEIs CYUICCTBCHHATO 3HAYE-
uist. Mutnie 9 111 (B0 BReA€HIN K coMIHeHIH b e kEa pi d,erp. 65),
4T0 TOJROBAHIE HE JOJANO0 OHITE, HI PACIIPOCTPAHUTEILIO, HI CTE-
CHUTEIbHO, 2 onpedrnaumensiio (déclarative),— COTIACHO Ch HAINME
BO33PBHIEMD; HO J 11 fBa IIEPBEIE TEPMUHA OTHOCHTE Kb IPO-
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H3BOJBHOMY 0003HAYEHI0 NMpexAhIoBs 3aK0HA, BONPCKH €ro pa-
3yMy.

Kﬁ}. HayusoMy m3cah[0Bamin BOIPOCORS O TOJIROBAHIN 13-
10 TOIYOKD YTOIOBHOE Tpao. Hu BB ofHOI oTpacanm mpaso-
Bbaenia 86 X VIIL bR TonnoRamie He OBLIO HOIBEEEHO TA-
KOMY ITPOH3ROIY, KAk BB YIOIOBHOME mpaeh: mGo TYTH TOIKO-
BaHie JOLKHO OBLIO PHINTH HepasphIIEMY0 3aIady — COITa-
COBATH IOCPEICTBOMD CBOEr0 HCEYCTBA HEPEKUTYIO YIOI0BHYIO
CHCTEMY Cb IIEAMI HOBAr0 BpeMEHH. JI3® HeorpaHuueHHATO
HPOM3B0.IA CY/BN GPOCILIICL BH: APYTYIO Lpaiimocrs. Berrapia
( § 4) rpedyers, UT06B CYABN HE JAep3all TOAKOBATE 3aKOMEGL,
HGO 5T0 Bpejube GykealsHaro uXE npnvbuenis. [Ipmrkpn
Berkapis mamers ps Lepuanin mogpamareneii. Tolxys mpoms-
BOJBHO 33KOHLL II0 IOBOLY IUXE HEACHOCTH, TPH3HABAS €CTE-
EIBEHHOe NpaBo, — HIH, HPAMO TOBOPH, HHANBHIYAIBHEIA ME-

¥ Hiﬂ,—BCHOMOI‘aTE.‘ILHLIM’L HCTOYHIIROME IIpasa, repmancxeie yue-

HBIE TPE60BAIH 3aK0H0ATeILCTBA ACHATO, YCTPANANIIALO HE00X0-
HEMOCTE TOAE0BaHIA. CHOPE 0 TOMB PO I0IEAICA Z0BOIBHO JIOIT0S
BPEMS, X0Ts HI TPAKTHEA, I HAYKA, He MOIIH 0G0HTHCS Ge3'h To.1-
koBamia. Bapapckiil sakoH0 aTe1s, —3aIpeTIR IPH 0GHAPOI0BA-
Hill Kofiekca 1813 r. meuaTarh KOMEHTADIN, H IPUEA3ARD CYIb-
AME I TPOBECOPAMB YTOJOBHATO IPABA NPHIEPKUBATLCA HCKI0-
YUTEIEHO TEKCTA 3aROHOBD, —M0Jaralh, Y10 9THME OHD YAOBIe-
TBOPUAT YIOMAHYTOMY TPe00BaHImo.

4§, Anarown. He TOIbK0 OPraHmIecKoe e HHCTRO, HO I 101
HOT3, COCTABIANTE CYIIECTREHHOE KAYECTRO BaKOHOIATEILCTBA.
Mocus ruee yeaosie mowrn meoermxmo. HETE yiomenis, BB ko-
TOPOME OB He OBLI0 H3BHCTHATO P0G, BB KOTOPOM'S He HAIIISICs
OLI CTyuaif, He T0/X0 AIIH 0 Ib CTATHI 3AK0HA, JaKe Ipu coxbii-
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CTBLI pacIpoCTPaHUTEILHAr0 ToAKoBaHid. Ilomoaaenie 9Toro mpo-
§b1a TOCPEICTROMB ECTECTBEHHATO WIH MHHMO-HOPMATBHATO
IpaBa, BOSBEIIICHHATO HALE BCHMI I0I0:EHTEILHEIMA 3aKR0HOJA-
TEILCTBAMM, TOBEI0 6Ll Kb IPON3BOIY, YHIITTOKAIIEMY 3AKOHD.
PBumTs 9Ty 33121y U H30BIHYTH 9T0H KPAiHOCTH MOMHO TOIb-
EO TOLjJa, KOTJIa MBI BB CAMOMT &€ 3akoHh GyleMs Ipimckn-
BaTh CpefeTBa Kb ero IOHOJNEHI0, COTIACHO er0 OpPrammdecKo-
MYy €JIHHCTBY. TOH AN MBI JOGTHIAEMB IOCPEICTEOMD AHAI0-
rim. OHa oTmuaerca OTH PACHPOCTPAHHTENLHATO TOAKOBAHIA,
XOTA BB 000UXE 1510 IICTH 006 odmenin. PacnpocTpannreisnoe
TOIEOBalie He NONOIHACTH MPOOEIa, HO TOALLO, COLIACHO TOM~
PasyMBEAEMOil MBICAN 3aK0HOAATEN, UCHPABILACTH HETOUHOE €51
H3I0KEHIC, T. €. IOHIMACT: €I0 B G0Xke OBIIMPHOMT CMEICTE.
Amatoria yraseisaers HAYAZO I cIydas, KOTOParo B CAMOME
IbIb 3aropojarels He mpeimrbas. Ho ecam amaioris Hauep-
THIBAETH 001 IPABAIA, TO CIIPATIHBACTCS: HA KAKOMB OCHOBAHIT
CYALL IpeJocTaBIeHo IPaBo ALIATh AHATOTHIECKIC BEIBOJEHL ?
4S8, Br rpamjancroms npaph; ecim JaHHH cayyaii mo
HpeJBuIbHD 3aK0HOME, CYAbA HE MOKETH, 663 HapyIIeHisa cRo-
ero UPH3BaHiA, OTKA3HBAThCA OTH phmrenis xba. CrbloBarens-
HO OH'D JO.LRGH's, I TPEGoBaTh pasphlleHis 0Th 3aK0HOJATENb-
HO# BIACTH, 4TO HECOTMACHO CB HOBLHIIIMI MOHATIAME, LI
CaMB IYTEND aHALorin HallTH HATa10 L14 pPHIIeHid I[pyroe Ib-
10 B yrofopsoms upapk. Eeam cyiph mpejcraBIeRb CIyvaif,
HempeIBI I bHHEI 32K0HOMB, TO OHE MOKCTH, U Jake J0LKeHD
OTKa3aTheA OTH MpHMEHEHiA HakasaHis: w0 3aKOHOJATEIb MOT'B
H36 BHIOBE OOIIECTREHHOI TOJL3EL HE HKeJaTh, UTOOH JAHHOE
xbAnie, X0TA W HakazyeMoe, GrLI0 Harasano. Ho eb apyroii ero-
POHEL 33aK0HOJATE.Ib MOKETH IMO.I0AHTE H3RBCTHELA HAaYala, Ipe-
JOCTABIAA CYAbE JalbHBiillee HXE PasBHTie I aHAJOTHIEC-
koe mpuMbHeHie. B® ueMb ®e COCTONTH paslmiie MEEIY yro-
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JOBHHIME M IPAkJAHCKIME CYILCH, Il H NEPBOMY I35 HHXD
MO&eTH OBITH MpejocTaBIcHA aHatoriA?. OHO COCTOHTL HMEHHO
BE TOMB, UTO YTOJOBHEIH CyIbfA 10 YCMOTPHHII 3aKOHOZATENS
MOEETH GHITh CBAZAND TOIBKO CAYYasAMI, MPAMO YKA3AHHLIMII
3aKOHOME.

({l\il. Cyaps yroaoBHEIE Broprajcd OH Bh COEPY 3aK0OHOIA-
TEABCTBA, eC.H0'h OND, MOJL3YAChH IPEIOCTARICHHEIMNE €My IIpa-
BOM'B AHAIOTIH, BO BCAKOMS HENPEABHABHHOMD 3aL0HOMD CIyIak,
phinars rE10 110 CO3IANHOMY AMD CAMOMD HAYALY. YCTaBTL €CTh
HEC COIIOCTARIEHIE MIH CKOILIEHIE MI0EECTBA OTABILHEIXE CTATCHH,
HO OPTaHMICCKOe, OEpyTIeHHOe IbI0e. [loraa cyand BE 3T0ME 0k~
JOMB YCMATPUBACTS HEJOCTATOK', COCTABIAONiil HCTHHHEL Ipo-

- 615, TOrIA OH'E MOKETD 00PATHTHCA Kb AHAIOTIN; HO OHBHEMO- /
HCTE MPUGLTATS Kb HEH TOTAA, KOLA Bb JAHHOM® CIya’h Ipej-
CTaBIAeTCA MPAMOIi HefoeTaToK® npasmia. O cymeeTBoBaHin yEa-
3aHHATO IIPo0EIa MOEHO YOBIUTHCA N3 MOTHROBG 3akoHa. KEean
BB OTHOIIEHIH K ratio legis, T. €. Kb MOOYAUTEILHOH TPHYUHE
5aKO0HA, MEICIb 3aKOHOJATEIA OKABEIBAETCA HENOIHOW, I HposhIsh
MOEeTh OHTb MONOJHeHB TOJBKO IIOCPeJICTBOME YEABAHIA ratio
legis, TOrAa CYIWIECTBYETS TAKD HA3LIBAEMAT GHAI0UA NPAGUNE 30~
Kona (Gesetzesanalogie). Korga me mpo6hrs MomoHAeTeA OCpe -
CTBOME OPraHMICCEOl CBABH PasHBIX' CTaTeli, I I0CPeACTBOME
AyXa BCETO YCTaBa, TOTJAa CYIIECTBYCTE ara10ta npase (Fechtsa-
nalogie). Bn IIepBoNE CIyyat JaHHOI0, KOTOPAS CLYHRTH MCXO[HIO0
TOUKOI0, — OTABAbLHAA €TaThA: BO BTOPOME JIAHHEIL CYTh HE OT-
ABJABHLIS CTATHH, HO HAYAIA, NPIOGPETEHHBIA IIYTeMD Ih1aro pa-
JAa CHOEHEIXG BEIBOJOBG MM OTBICUCHHEIXE coobpaxkenii. 0da
BHJIA aHAJOTIH CIHBAIOTCA, I TOUHOE OTAbLICHIE HXDB APYIE OTH
Apyra tpyano. Be camoms x5rb orabibHai CTaThA TOTIA TOIBKO
MOEKETH OhiTh NPUMBHEHA KB JTAHHOMY HENpeIBHILHHOMY 3aK0-
HOMB CIy9alo, KOIJa 8T0 COLIACHO €b AYXOME ycraBa. HaoGo-
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POTE, €CIH MH NOMAaTA6MDB, YTO TO HIH JAPYTOe COOTBATCTREH-
HO TYXY YCTaBa, TO 9TOTH JIYXH JTOLKEHE OLITh WCTEUCHICMD
HBROTOPHIXE OTIBABHHIXG craTel. Tars xaks saroHogaTens HE
MOHNMATh U HE COCTABIATL CTATEH KaK® OTABIBHEIA MOAPOO-
HOCTH, HO Kakh €IHHOE OpPraHmyeckoe whioe; TO STH CTATHH
AOXEHEL OBITH HOHAMACMEI BB OPIAHHYCCKOH CBA3M, YT6 HE Mo-
HETH CYUECTROBATH 6C3% MOMOTHE I IPoGHI0BE OCPeICTBOME
aHAIOTH, O0BACHAIMEH TyTeMb JOrHYeckoit - Heo6xo[IMOCTIL,
970 USBECTHOE HATAJ0, XOTA U HE BRICKA3AHHOE 3AK0HOJATEICM S,
OBLI0 BB €ro MEICH IT BOJIL.

Q_ﬂ. Jonymerie saxoHo0 aTeleMb aHATOIIM B M3BECTHEIXE
npexbJaxs, XOTA OHA I HCTEKACTH U3b CYIIECTBA 3aKOHOKA-
TEILCTBA, BABWCHTD OTH TOr0, BB KaKoH MEpE BaKoHOIATENb
CYNTACTH MOIEBHBIME OIPAHMYNTE ILIH PACUINPUTE BIACTH CY/AbIL,
YT6 OILITH TMOAYMHEHO CTENeHH JoBhpif 3aE0HOJATENS Kh Cy-
ABAMD U CTENCHH UXBH 00Pa30BAHHOCTH. SaKOHOZATEIHHAT 1O-
JATHEA BH HEJO03BOJCHIN AHEIOTINI MOKETH YCMATPHEATE OTPak-
JeHie HEIPHROCHORCHHOCTH T CBOGOEI TPAKJAITE, KOTOPHE IO
MEEHID JaH (L c.), BB ciyual IomymeHis aHATOTIH, MOLJH OHL
TOJBEPraThesl HAKABAHIW 32 TO, Y4TO HE MOHATH HAYTHATO BEIBO-
Za. Tagn Kawke ¢b OTHOH CTOPOHHL COBEPIIGHHOE YCTpaHeHie
amaTori HEBO3MOKHO, CBb APYToii #e Ge3yc.IoRHOe ed Jomyme-
Hi€ MOTIOOHL CIBIATHCA BPEIHLIME; TO COOTBETCTBEHHEE m3-
GpaTh CpejHiil IyTL U TOIYCTUTE @RAI0NI0 RPEsUNG 3aKONG,—TI0
OTHONICHID KB KEAHIAMT, T10/[IeKEAIINE HAKA3AHID, CB TEME
OTPaHIYEHIeMB, IT0 5Ta aHAIOTIA J0IEHA KACAThCA TOJBKO CIY-
4aeBh, KOTOPHIE II0 HeCOMHBHHOH Bolb 3aKOHOZATENS IOJAHEL
OHITH OPH3HAHEL MpecTymaeniems. Taks HAmp. CyAbA PEIIaeTs
COTIACHO MBICH 3aKOHOJATE.If, ecli Kb HEIPeIBUTSHHOMY MO
ABACTBYIOMENY Y.I0EEHII0 CIYYal caMOBOILHATO 3a70Ta TyHoif
COOCTBEHHOCTH TPUMbHACTH MO AHATOTIH HaKasamie, ompexb-
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JI€M0e 32 NMPOTHBO3AKOHHYK OTIAYY BEH HAEME uyioii co0-
CTBEHHOCTH.

(__/51. Opannyscxiit Koxexes (cr. 4) 3aIPEINaeTs: IPHroOBAPH-
BaTh Kb HaKasaHild mo amatorim. Ero mpmrbpy mocahgopam
SAEOHO/ATeNLCTRA: IIPYCCKOe, (aBaperoe, HTATIARCKOE T HeIaH-
croe. HExoTopEle repmanckie Kogerch OPUACPAEHUBAIOTC IPO-
THBYIOI0;KHATO HAYala, IPH3HABAA IOLIC/KAIIIMH HAKABAHII
ABAHIS, KOTOPHIS 3AIPEIIEHsL 0 OYEBAILHOMY BHIPAKeHild LI
10 pasymy cTaTeii 3aKOHA, HALP. KOJ. BUPTEMG. cr. 1, cakconckoli
er. 1, Opaymsefickiii § 4. Yiomemie o Hakazamiaxs Bn cr. 90
usfamia 1866 (cr. 97 ya. aaa Iap. Home.) ') sanpemaers ana-
HOTI0; B cT. ke 151 (er. 156 ya. maa ILIL) pomycraers ee, mo
10.ILEO B OTHOMIEHIN HAKA3YEMOCTI, a He MPecTyIHOCTH. Bmpo-
HEM'E Ta Crarhd, MOIABMIAS HIE cRoga 1832 »b yaoxenie 1845,
He IIMEETD CYMECTEeHHATO BHAYCHIA, TAKD KK OHA KACAGTCS
SAKOHOE, GE3yCIOBHO HEONPeJLICHHEXE (T. e. HPeIoCTaBII-
0WIXE CYyAbS ONperbIars Haka3aHie o ero YCMOTPEHID), Ka-
KOBBIXT yike HETH B yaomenin 1845 r. 2),

) Yiomenie o HakasaminxT 1845 I. BReTeHO BT Iaperet IoaseroMs
Cb HBEOTOPHME H3MBHEHIAMM BB 1847 I.

?) Cparum: phremie ¥rox Kac. Jem Cemara mo xbay Ilasienkona
(IpefiGepm, Coprurt crareit yromenia o Haka3., crp. 175); Crogp

Yruma, npumbganie kb er. 151; Taraumes 5, O moBropenin Tpecrymn-
deHiif, erp. 27s.



ranABA I

Mpexbant FHiieTBid YroI0BHAro 3aKoHa.

A. To spemenn.

52, CraTen 3aKoHA HE TOJIBKO COCTABISIOTH JAIA CYABH
IPaRHIA, IO KOTOPHIME OHD JOLEEHD HCHOTHATL KApaTeIbHy®d
BIACTE, HO OHE BMBCTE ¢b TEME SaKIDIANTD BD cedlh moBerk-
jiie W 3ampelerie, MMEONiA 003aTeIBHYI0 CHTY 11 BCBXDH
TOLIANHBIXD Tocy[aperBa. Eembs 3aroWb OLLTB TOIBKO TMpPa-
BILIOM® AT CYABM, CyAbd JONLKeHD Ol GHLIE IPHMBHATH €I0
EO BCAKUMB TOCTYIKAME, HECMOTPA HA TO, KOFJA OHI conep'm'e—
per. Ho 3akoEs BMbeTh €b TEMB €CTh NYOMIIHOE Sampemienie,
EOTOpOE MOEETH GBITH HapyUIEHO TONBKO TOIJQ, KOTJA OHO cme-
CTBOBATO BO BpeMfA COBEPUICHis TPOTHBO3AKOHHAIO ABAHIA.
O6s3aTe bHAA CILIA 3AKOHA HAYMHAETCA CO BPEMEHI 00HAPOIO-
pamif ero, W COXpAHSeTcs NOKA BAKOHD HE OYIers OTMBHEHS.
OGEIKHOBEHHO 3aKOHOIATENb OOBABIAETD JeHb IyOMIKAIIN 3aK0-
HA Kakh RpeMd, o KOTOpAro HATHHAETCA €ro 00A3ATeIbHA CHIA.

53, [lisnie MomeTDs OHTH HAKA3aHO, HA CKOALKO OHO HApy-
IAETS 3AKOH'S, CYIICCTBYIIIIH BO BpeMs ero COBEPUICHis; i Tor-
/3 OHO BIEYETH 32 COGOT0 HAKA3AHIC, STHMB 3aKOHOMB OIPEAs-
termoe. V3B Taxoro mpaBumiA Jbiaercd H3BATIe BB CIydab,
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- KOTJIa JI0 OKOHYATEIbHA0 IMPHTOBOPA 34 JAHHOE KhAHIe COCTOMT-

€ HOBEIH 3aKOHD, IPU3HAOMIH GesHARASAHULIMA W3RECTHELA
ABSHIA, JOTOIL HAKA3BIBAGMEIA, WIN OUpexbAinuiii mMemke
CTPOroe Haka3aHie. YdUeHEle COITACHEL BB TOMB, 9YTO BE 9TOMB
caydab formeHt OblTh NPHMBHAEM® HOBHIL 3akows. Ecam rocy-

JapCIBO NPHU3HALO BB ITOMB 3aK0HE G0rBe COOTBATCTBEHHEIME

HE HARA3BIBATh M3BLCTHEIA MOTOIL HAKA3HIBAEMBIA TBAHIA, HIN
HAKA3HIBATL OHELA JIerde; To OHO hiCTBOBAIO GHI BOIPEKH CBO-
eMy yObhi eHio I 01635, H NANPACHO YMEHbUIATOGH Paciiofa-
TAaeMBIST UMb HHIUBOAYAILHEIA CHIEL, €CIAOEL OHO KB STHME
AEAHISND, COBEPIIGHHHIMS BO BPeMs IbIlCTBIA NpeKuATo 3aK0Ha,
He IpUMBHAT0 HOBAr0 3aKOHA. 9T0 HAYANO JIPUIHAHO IO (OJb-
MGl YaCTH TEPMAHCEUMH KOJAEKCAMH M HTAIAHCKUMT V.I0#&e-
Hiews 1861 1. (c1. 3). BB IpOTHBHOME e cayuas, T. e. KOria HOBEIH
3aKOH'B 1I0ABEPraeTdh HAKA3AHII NbAHIA, Ipekje He HAKA3HIBA-
€MELA, I oupelbiaers Gorbe cTporis NPOTHBS IPEKHUNE Ha-
Ea3aHld, 3aKOHE He MOKeTh MMETH o0parHaro xbiicrsid, moo
910 GBLIO GBI HECOLIACHO CO CIPABeAIHBOCTID. Ecmm BB mep-
BOME cay4ab obpaTHoe abiicIBie HMEETH XapakTeps IOMILIOBA-
Hif, TO BO BTOPOME OHO GBLIO OBl A€CTOKOCTIO. DTO HAYAI0 NIpH-
SHAHO HOBLIMMY 3akoHOIaTeAbCTBAMY. Brp mepeoif mozorunt
TEKYWATO CTOXBTiA BB HAYED, 3aKOHOJATEILCTBS U IPAKTHED
YIPOUeHO IMPaBHIO, 4TO BCELJa HAJ00HO UPHMEHATHL TOTH 3a-
KOH'E, KOTOPEI MAIYe, He CMOTPA HA T0, O3LHEE OHB LI panke
Apyraro. Hamporuss 1oro5m ApeBHeMs PAMCKOMS IpaBh 114 Ha-
KQsaHif TOCTATOYHO GELIO TOO, YT0GH IbaHie GBLIO HAEA3YyeMo:
0GparHoe pbifcTBie sakoHAa GELIO IpaBuiont (cpas. Seeger,
Bickwirk, Kraft neuer Strafgesetze, Tiibing., 1862, §§ 1, 22).

&4. Br npumbHenin 5TUXE HATATH 06T OGPATHOMB ALH-
CIBil 3aKOHOBD POIAITCA JBA BONpoca: BO 1) KOTOpHi maw
ABYX'HL H3JAHHEIXE 32KOHOBE HAZ0OHO CUATATH Marge? 2) xorja,

6
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BB KaKOMB Nepiogh mponecca, BEILIE IOKA3aHHEIA HAYAIA IpH-
MEHUMEL ?

Omuocumeavho 1-10 gonpoca, ¢rbryers IPUMBHATE IPEKHIA 3a-
KOHB: KOIia HOBHIH 3AKOHB CYUTAETH HpecIyIUeHieMTs IbsHie,
HOTO.E 103BOJEHHOE; KOTJA OW'D JIpe/kHee Hakasamie YCHIHBAETD
10 KAYECTRY ILTH KOAMIECTBY; KOIa IPH3HACT Y BE I TIBALHM D
BUHY O00CTOHATEJBCTBO, NpEkIe HEeHMMEBBINee 3HAYEHIA; KOTAA
yCIpaHAeTs 00CTOATEIBCIBO, KOTOPOE A0TO.IE YMEeHbINATO BUHY;
KOTJia OTMBHACTD JARHOCTH ILIH HAsHayaTed eif 6oabe mpoxol-
ANTEINE CPOXH; KOrJA HPHEA3LIBACTL HPECIBIOBATH OQU-
OiAIBHO TpecTyIleHie, HakaspBaplieecs Mpekjle TOIBKO IO
gacTHOIT #a10GE, i mpoy. HaoGopors cabryers npuyMBHATE HO-
BBl 3AKOHB: KOTJIA ON'h HAKA3HIBABIIEECA Ipexie Abauie He mog-
BEPraeTs HAKA3amil, KOTja YMEHBIIACTH HAKA3aHie 32 JAHHOe
IpecTyILIeHie; KOTfa OTMBHACTE 0GCTOATEIBCTRA, OTArdaomiis
BHHY; KOUJA ONPeTbIAeTs HOBEIL CMArTALMIIA 00CTOATEIbCTRA;
KOTJa COEpAIACTE CPOKT JaBHOCTIL

Omnocumeavio 2-10 60npoce, BHINE YKASAHHBIA HAYAIA O IIPH-
MBHeHinm MeHEe CTpOTaro 3akoHA JOMKHB UMETH BIifHie He
TOIBEO BO BPeMA HPOM3HECEHIN IPHIOBOPA, HO M MPH HCMO.IHE-
HII €70, €CIH HAKA3AHIE MOKET'h OBITh YMEHBIIEHO, HIH Ke el
HeTs Ib10 00h yeTpaHeHill J0GABOTHATO HAKA3AHiA (HAMp. JH-
mleHiA M3RECTHRIX'G IIPARE) H IMPOY.

B. Mo othowenio Wb mEcTy W nuyams.

5%. Moxers /I rocyJapecTBO HAKA3BIBATE INpPECTYILICHIA,
colbAnNpd KEMB MHO0 BE ero mperblaxs? Moxkers am omo
BIBICKMBATE CO CBOMXB IOLIAHHBIXE 33 IPECTYIIEHId, COBep-
meHHkIA 32 rpapune0? MoxkeTs M1 0HO 32 TAKid HpecTYILICHIA
NOJABEPraTh HAKA3AHII0 MHOCTpaHIeRs? BoTE: BOmpPoCH, KOTOPLIE

33bch cabiyers paspbmuTe. IIpesMers 5ToTH mpHHALIEEATE
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EBHAYES MeacOynapoonato 200061020 #pase, KOTOPOS 05 bICHACTE:
Eagie IperbiInl 3aK0HOJATEIbHON THATEILHOCTH H3BBCTHATO TO-
CYIapcIBa MOIAraloTh 3aK0HOJATCIBCTBA APYIUXE IOCYAAPCIRE,
H OmpefBisgert BoOGmE MEeKEIYHAPOAHEIA OTHOMIEHis YTOJ0B-
HO-3aL0HOTATEIPHOH BIACTH PA3HEINE Tocyraperss. OIHAEO %5
MEIL JI0.JHBL 315CDh Pa3PBIITh 9TH BOMPOCH LIA H0JHOTEE BO33P -
Hif I 1151 0Tipe [hIeHIf 00hEMA KAPATETEHOIT BIACTII TOCYAAPCTEA.

36G. OdouHoCTs IPABH eIUHENT UMBETH ABL OCHOBHL Ha-
POSHOCD, —KOTOPAS COCTABIATA HCKTIOUNTEILHOS HAYAT0, CRA3EL-
Balomee M0/leii 10 06pPa3oBaNiArocy yapersa, Koraa OHM BEII KO-
_FIGBYI0 KUSHE, —IT MEPPUINOPIAILHOCIND, KOTOPAS CIYHUTH OCHOBA-
HieN's IOIIIHEeHis 1M Bh 00PA30BAHHOME rocytapereb. Ha
OCHOBAHIN MOCTEANATO NPHHENUIA Beh IpeShBaomie Bb Ipe-
ABIAXD rocyzaperBa IOLIEKATE €I0 2akoHaMB. M3w aroro
HCTOPHYECKAro PasiHyis BLIBOIATCA BB IMABHBIA, IPOTIEO-
HOI0NHEIA CHCTEMBl MEEIYHAPOAHATO YTOJOBHATO npaisa: cH-
CTeMa TePPHTIOpIaIbHAS T CHCTEMA JHYHAH, T. €. CHeTeMA JIHd-
Haro moxumHenis. o mepumopiaavroii cucmemm, mukomeit mwe-
PeBECH BB aHLlilickofi oopuempygemnin 1 BB ChBepo- Aue-
pukanckuxs HIraTaxs, yroJoBHELE 3aK0HS PACIPOCTAHACTS CBOIO
CAYy TOIBKO HA TEPPUTOPI, AIA KOTOPOil OHB YCTAHOBICH;
AEBAHIA e, COBCPUICHHHIA 32 IPAHNIEI0, He MOLICEATS ero rhii-
CTBI0. Cucmema AuungA, IPUIATAS C HEEOTOPEIME OrpAHIIIe-
Hiens o Ppanuim, moraraers, YTo 3aKOHE YTOJIOBHELH HETOJLEO
PACIPOCTPaHACTCA BHYTPH FOCYAapPCTBA HA BCEXE, JA%e BPEeMEeH-
HO B'E HeM'B IPEOBIBAOIUXS, HO OHE HEPA3TEIBHO CBA3AHE CB.III-
THOCTII0 10/IAHHATO, KOTOPEIH J0.IKCH'S OLITE O INHCHD GMY [a-
#€ U BHE mpeTBIORE cBOero rocyzaperea. Humeproe, Hu ﬁTopoe
HAYAI0, KaKD YBHAOME, HE MOETH OHTH IPOBEIEHO MCK.IIOYIL-
TeILHO. Tpembs cucmema, NPH3HABAS 32 TOCYAAPCTROM S TIPABO HA-
Ka3EIBATH BCh IPECTYILIOHIA, COBAHEEIA IOLIAHHEIMI YA €ro
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TeppUTOpiN, WIN BEE e NpexbIoBs, M0IaraeTs 410, KpoMt Toro
IOCYAAPCTRO HMEETD MPaBo 3amMUIATE cefs M CBOUXE I0/LIaH-
HHXB, U CIEI0BaTeIHO MOKETE: HAKA3HIBATh Take XEARLE WHO-
CTPAHLEBH, XOTd OHL H BHE €ro TpaHNUNs IPOTHRE HEro HANPAB-
Jennrd. CFb 9THME COTNACHO ILHCTBYIOMEe 38aKOHO ATEILCTBO U
10 G0JIBIIeH YACTH TepPMAHCKRie KoJekeEl. Jemeepmasn cucmema Tpe-
0yeTh Haka3aHiA BebX'b, BEYTPH ILIH BHE ToCyAapcTBa CoIbaH-
HEIX'B MPECTYILICHIH, Ja/e I BE TOME CIydah, Koraa ABI0 HieTTh
0 HAKA3AHIA HAXOJAMATOCS BB IPeAbIaxs rocyfapersa mpecry-
NUHKA, KOTOPEIH BO BpEMA HaXO#IEHifA Bb IPYIOME FocyJapeTeh
HAPYIIILID IPABA TPETBAr0. Ty CHCTEMY ONPaBILIBAIN TEopien
mpexyupextenis. Hopbiinrie muearems, Eaks Haup. Mo 1s (Sta-
atsrecht, Vilkerrecht.... 1, 647), mexofa W3E KOCMOMOIUTHYCCKOH
TOUEH 3pLHIA U eMBUMBad IPaBO Ch HPABCTBCHHOCTIO, BB 3a-
MUTY 970 CHCTEMH TOBODATH:
IpaB.Ibl, He CMOTPA HAa MBCTO €A CoBepienis, Be3xh oJMHAKORO
H OCYUIECTBICHI® IPaBa HE MOJETH OHITH OTPAHIICHO Ipe-
IEIAMH OTHOTO TOCYJAPCIBA; BO BCLXE o00pa30BAHHEIXE TO-

»CYIECTBO YTOJOBHOI He-

CyfAperBaxs M3BBCTHHIA AbAniA, Kaws yoifeTBo I pasdoft, co-
CTABIANTS TAKKIA IPECTVILIEHIdA, T. €. TaKh HASEIBACMELL npe-
emyn.enin noscememuvts (delicta juris gentium, natiirliche Ver-
brechen) B MPOTHBYTOIOKIOCTE MBEMABIMG npecmyneniims (de-
licta juris civilis) T. €. TAKIMB IBAHIAME, KOTOPHA TOIBKO BB
MBBBCTHRIXE TOCYAAPCTBAXE CUHTAlTCs Mpecrymtenimnr“ 1o
TAKOBOMY BO33PLHIID TOCYZAPCIBO HAKA3HBACTD, I Jaike, KAEE
nogaraers Schmid (Lehrd. d. Staatsrechts, §§ 87, 88), odasamo
HAKA3LIBATE COXLANNOE 32 TPAHIIED (HOBCEMBCTHOE) IpecTyI-
Jenie, Kak'p HapylIeHie 3aKOHHATO IOPA/IKA, BH KOTOPOMT 3aMH-
TepecoBanE Beh Tocy fapersa. TakuMs oGpasoys, roroputs Bar
(Internationale Privat-und Strafrecht, Hannov., 1862, § 135), ro-
CYZapeTBO IOJBOJUTL IOTH CBOH VroJOBHLI 3aKoHB BCE Ha
3eMHOMT maph coIbAHHEA IpecTYILIeNis,

-
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Paspbmenie YIOMAHYTHIX® BOIPOCOBE (K. 55) cocrowrs BB
THCHOH CBA3M CBh CYWECTBOME HAKA3AHIS, IPERMYIIECTBEHIO
e ¢h KapaTesbHOI0 BAACTIN.
es mpe,rEabL.

Nsx cymecrsa ea HCTERADTH

1. OpecTynicHIA BEYTPH TOCYISPCTEA.

5¢. B Bo33pbHIN HameME HA CYMIEETBO HAKA3AMIA U Ka-
patexsHoH BIacTH (#. 39, 40) MBI He OCHOBHIBAMICL HA TeppH-
TOpIN, HO HA BUHD, Ha BO3CTAHIN eTHHMIHON RO IPOTARE BOIH
00mMEeCTBeHHOM , KOTOpoi IpeJcTaBHTEIs —TocyAapeTBo. Takoe
BO3CTaNie eIMHUYHOH BOMI MOKETH OHTH COBEDIIEHO JIHINh
HOJMANNEIME, H00 TOILKO OHF 0043aHE MOBHHOBATECA IOCYIap-
CTREHHOH BIacTH. 'ocyrapeTBo HARA3KEBACTE IIPECTYILIEHIE, co-
ZBAHHOE BUYTPU €ro IpesbIoBs, HE IOTOMY, UTO IpecTYILIeHie
COBEPIIENO HA €r0 TePPUTOPIH, 4 IIOTOMY YTO BHHOBHUKE — €r0
nopranaslii. IlnocTpanens, BpeMenno uUpeSHBaLMIiL Br mpess-
JaXD TOCYJApCTBA, CYHTACTCS BPEMEHNLIMTD IIOATAHHBIME; TV-
3EMH0E IIPABO, OKA3EIBAA €My IOKPOBATEILCTRO, BMBCTE CE TEMT
00s3piBaeTs ero. Hauato, aro Beskoe mpecryInienie, copepuieRnEOe
BE mpe/b.raxs rocyfapeTsa, TOABEBI0MCTEEHHO €ro CyAaMs, IpH-
SHAHO BaKOHOJATeNLCTRAaMI. H3® 5Toro mpaBmIa HCKIOYAIOTCH:
LIaBa TPABHTEILCTRA, TaKh KAKE OHE HE MOEETH MOLIEHATH
BIACTH, KOTOPOii OH'B IIPENCTABUTE.Nb; HHOCTPAHHBIC MOHAPXII; 110~
CIAHHUEN CE UXE ceMeficTBaMII H HXTE CBHTA; TaK&e KOHCYIRI HA
Bocroxt, kotopsie mo masary sabsememsmocTn (exterritorialité)
CITAI0TEA MPEOHBAOIIIME OCTOAHHO Bh CBOEMB TOCYJapCBb.

58, [omEHO T roCyJAPCTBO B3HICKUBATD 34 PECTYILICHIS,
COBeDIICHHEIA BT €r0 nmperhraxs i HampaBJACHHBIA IPOTHES APY-
raro rocyjapcraa. ,[[peBHee TOCYZapCTBO CHHTAIO cels JAMEHY-
TEIME, caMoMy ceGl yAOBICTBOPADIIIME MIpOME, APYTid KE To-
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cyxaperBa whMB To cIydaiasis. OHO HOZAralto, 9To MCI0JHA-
eTh CBOI0 3aJaYy, KOILa IeYeTcA o Hopaskt BEYTPH CBOAX'E Hpe-
Ib1ops. Hophiinmia 0dpasoBaHEEIA TOCYAAPCTBA HAXOLATCH Mesk-
Ay COG010 BB OE3MPEPHBHEIXE PaSHOPOLHEIXG COOTHONICHIAX'E'
OfiHO HE MOKETH PARHOIYIIHO CMOTPHTL Ha HAPYIICHIE IpPaBb
Ipyraro, coibAHHOE BB €ro Ipeib.axh, B 0COGEHHOCTH KOTJa
00a HAXOJATCA B JPYHECTBEHHHXE OTHOMEHITXDH. BT TakoMs
cIyuab HEKOTOpHIE HBMenKie KoJekchl onpesbIaioTs HakasaHie.

XoTs IO OTHONIEHI® EB OPECTYIICHIAME, COBEPIIEHHLINT
HAa TEpPPUTOPIN TOCYAAPCTBA, HBTE CYMCCTBOHHOM PASHIIEL Mesk-
Ly TY3€MUAMH U NHOCTPAHIAMIL, OJHAKO :KF €CTh MPECTYILIeHid,
KOTOPBIA MOTYTE OBITL COBEPIIAGMEL TOILKO TY2eMIAMH (Kakh
HOpP. TOCYXAPCTBeHHAA M3MBHA) WIM TOJBKO MHOCTPAHIAMI
(KaK’s HATIP. BO3BPANIEHIe TOCTs BRICHLIKH 33 TPAHUITY).

IT. IIpecTyIAECHIA TYS6MIIEBE 32 TDAHHWICIO.

9. Wzn Hamero monaAria o npecrymienin (r. 39, 40) me-
TEeKAeTh, 9T0 BO3CTAHiEe eJMHAINO0iI BOIH MpPOTHRE BOMI odumie-
CTBEHHOH €CTh NPEeCTYyILIeHie, He CMOTPA Ha MECTO ero coBepine-
gig. OGszanHoCTI MO OTHONIGHIH KB TOCYZAPCTIBY JIEHATH HA
TOLTANNEXT He3ABHCHMO OTH MBCTa XD mpednBanid. Biacts
TOCYAAPCTBA PACIOCTPAHACTCH HA BCS, XOTAH COXLAHHBIE 33 rpa-
HIUEH, TOCTYIEN MOJJAHHBIXD, 3alENeHHEe IOLb CTPaxoMb
HakazaHid. Bsbickanie 3a Takid TEAHIA HE COCTABIACTH HU-
CEOJBEO BMBIIATEILCTBA Bh IIPaBa IOCYAAPCTBA, BB KOTOPOMT
COFBAHO TpecTyILIeHie: HeIb3A OTKA3EIBATL TOCYIAPCIBY BB
mpat NpeAIpUHHMATE MEPEL, KOTOPHA OO CYHTAETH COOT-
' BETCTBEHHBIME I COXPAHEHIA OGIICCTBEHHATO IOPSAKA. OTII
MBPEL He MOTYTH GBITH MOCTABIACMEL BB 3ABHCHMOCTL OTh TOTO,
YTO CY1IECTBYETH APYToe T0CY JapCTBO, KOTOPOE CYHTAETS JAHHOE
Jbsinie 10:#e HAPYIIGHIEM CBOET0 BHYTpeHHATO nopsAaka. Keants
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HPHIEPANBATECA Ch TOYHOCTIIO TEPPHTOPLLILHATO HAYALA, TO
MOT.IH GBI €BPOIeHCRIATOCY AAPCTBA HAKABKIBATE BT CBOIXE adpu-
KAHCKAXH EOIOHIXH IPECTYILICHIA, COBGPUIEHHHA BHL HXT
TPe5I0BE CPEJH BapBAPCKUXD IICMeHs. MomeTs 1 GbiTh 103-
BOMEHO MOXIAHHEIME COBEpINATL BHE IPeIBIOB® IOCYAAPCTBA
HPeCTYIIeHisA UPOTHRD HEro If IPOTHES JAPYIUXE X0 MOALAH-
wercs? Jame m 1B TOCYJapeIBa, KOTOPHIA IIPHICPKHBAITCA

- TePPUTOPIAILHATO HATATA, XBIANTE 345Ch HBEOTOPHI HCKIN-

yenid. 11 taxt oM MpHsEAID mpaBmIo, OCBAMIEHHOE B Mek-
AYHAPOANOMT IpaBh: 4TO IPECTYMIEHis, COXLAHHBLL HA Kopa-
05X B OTKPHITOMD MOPE, CYHTAIOTCA COBEPIIEHHHIME Bh KO-
CYAQpCTBL, KOTOPOMY KOPA0.IL UPHHALISKUTE. DTO OCHOBAHO
Ha OUKL{, 10 EOTOPOH KOPAl.IH CYHTAWTCS MHOABIAHOK YACTI
TEPPUTOPIT, BOBHHBIE 7€ KOPal.Ii— ILIORYYmMH Ephmocrami. Ho
3T0 COOCTBEHHO LOEHO ORITH OCHOBLIBAGMO MHA TOMB, 4YTO 00-
SaBHOCTIL II0O/UIAHHBIX'S BE OTHOWGHIT KB HXT TOCYAAPCIRY CO-

- HPAXEEHEI Ch HUMIT HEPa3pLIBHO, HE CMOTpPA HA MBCTO HUXTE npe-

ObBamia. 3rhch HALOGHO IPUOABATE, UTO AHIIIA; XOTSA OHA IT
CIEAYeT: TePPUTOPLLILHOMY HATALY, HAKA3KIBACTE Ha BocTokh
TpectyILIeHi s CROMXS MO/UIAHHBIXE, I 4TO aZMupatTelckii CYIL
BE Joupomt cysurs mpecrymLIeHis aHTAiHCREXD MOpPAROBH, He
CMOTPA Ha MECTO COBEPIIEHIA.

6. CorracHo ykasanmoMy IOHATIIO o IIPeCTYILIEHIAXE, Co-
ABAHHEIXS 32 IPARUNEI, 06CTOSITCIBCTEO,—HANPABICHEL JIT OHII
HPOTHEE CBOETO FOCYXAPCTEA I €0 MO/JANHBIXE, WII IPOTHES
APYTaro rocyAapeiBa  ero MoLIAHHEINE, - He IMEETE phum-
TEILHATO 3HAUEHIA: NGO TIABHBIMTG 00pasoMs 1510 BE TOMB, Tpo-

“THBHO i AbsHie 0BIAWE TOCY/IapeTBa Wl HETD. Corpemennsia

SAROHOZATEILCTBA OGBIKHOBEHIO HAKAZEIBANTE IpecTyIIeHid,
COBEPUICHHBISA 32 IPAHITEI IPOTHRE ToCyZapcTBa ILTH €ro Ioj-
AaHEEIxs. HEKROTOpEIE ALIA0TE 5T0 CH HIBECTHREIME Orpagmye-
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HieM'B: TaKD GPAHIY3CKOE 3aKOHOJIATENLCTBO B3HICKHBAETH TOIb-
KO 32 IIPeCTYILIeHIA (crimes), a MPYCEOE 33 MPECTYILIEH1A ¥ MPo-
erymgu ( Verbrechen und Vergehen). 910 cAb1ano TIO IIOROLY TPY-
nEocTel, ¢’hKOTOPHIMI COIPHAEEH0 IIpectbIoBaHle NPECTYIHAKA
BB TAKAXD CAydYaaxb. Kpomh Toro Taxisa membe BamHBIA HPABO-
HAPYIIEHIA MOrYTh OEITH JO3BOJEHHI BB TOMB Epab, i (.nm co-
BepIIeHH. BB TaKmX'B CIyIasxt (e3ycIOBHOE CBAHBAHIE TOA-
IAHHEIX'E OTEYCCTBEHHBIMI 3aKOHAMH OBLIO GBI, Kak’d IOBOPHTH
Iouncs (Lewis, On foreign jurisdiction..., London, 1859), Ha-
GpachBaHieNs HeTH Ha e MOAJAHHEXE, CTHCHADIHNE IX'b
CBOGOIHY® [LBATEISHOCTE 32 Tpanumewn. Ppannysckoe yrolosHoe
CYAOMPOnBBOACTRO (art. 5, 7), M0 HPHMEPY €ro NPYCCKOE YI0ke-
uie 1851 (er. 4), I0 MPAKTHYECKHM'D TPHYNHAME, OHPEIBITOTE
IPHTOMB, YTO Bb YHOMAHYTOMB CIY4AL TY3EMIEL MOYms OFITE
HPHBIeKAEMEL K'b OTBBTCTREHHOCTIL H00 MOYHE'S 3aBUCH TS 0TBBO3-
MOZKHOCTII COOPATh AOKA3ATENBCTRR, OTH MEEAYHAPOJHEIXE 0T~
momeHiii 1 mpoy. (Ppammyscroe MpaBO HE HAKASHBAETH IIPe-
cTynJenii, copeplAacMbIX'b 33 TPAHUNECI0 UPOTHEB JPYraro ro-
CyAapeTBa WM €ro IOAJAHHBIXE HpOTH.BYI[O..E[O}KHaI‘O Haqa:rla
IpUEPEUBAIOTCA TePMAHCKIC EOJEKCH M IBHCTBYOWICE 3aK0-
HOJATeILCTEO (er. 174 ya. Vma; er. 181 yu. IL IL). Tocyxap-
cTBa, CIBIYOIifA TePPHTOPILILHON CICTeM’, BELIADTE TAKHIX
NpeCTYNHNEOBS. HO BOIPOCH 0 RELIATE IPECTYNHIRORD Mpil-
HaZJeKNTD Kb YIOIOBHOMY CYXONPOMIBOACTEY.

@4. I[zp BHUICCKAZAHHATO O TOMB, — 'YT0 IOCYZapeTRo
uMbers MpaBo HAKA3BIBATE HapyuleHie ero 3aKOHOBT 32 IPaHil-
10, HE CMOTPS HA TO, UTO U JPYI0e IoCYyAApCTBO yCMATpHBa-
€T'b BB BTOME ke IBAHIN HapyuleHie ero nopajgka,— CIbAyers,
TTO TAKD HAZBBACMOE B MEHIYHAPOTHOMT YrOIOBHOMB NpPABb
apedynpedcenie (pragventio), T. €. MPEKHEE BBLIC.RaF.Iie LpyIHME
I‘OCY,#IHIJC-TBDM'B_‘ He JoJaOmHO HMBTE HHKAKOro BILAHLA HA OTBBT-
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CTBEHHOCTD HOLTAHHATO 32 Th i#e IThAHIA OPefs ero co6CTReH-
HEIME T'OCYAAaPCTBOME. OxHaME u TEME Ke TEAHIEME MEL MOKEMT
Hépylmnh SaKOHBI IBYX's JEPKARE, OJHOH KAk BpeMEHHEIE,
ApYToil KAk MOCTOAHHEIE Iojiammbie.  Fem IhsHie, YIHHeH-
HOE 33 IPAHUIEN0, €CTh IIPecTYILICHIE, To TOCYZapeTBO JOLAHO
'B3HICEATL 32 Hero Gesyciaoruo. [Miaa rocyiapersa  5e3pasimyHo
KakE cw:rpm"b Ha 9T0 XLsAHIE Ipyroe TOCYZapeIBo, BB KOTO-
POME OHO GBLIO COBEpIICHO. Hapymenst mx IpaBa rocyxap-

_ GIBA, I €CI OHH HAPYIUCHEL, TO KAKHME 06pasoMTb OHO A0-

AHO IPOTHBYXBICTBOBATE HAPYUIEHID,— PhIeHIe BECEXE DTHXE
BONPOCOB® NPUHALISKNTE HCKINIATEILHO TOCYZAPCTRY I HE
MOKET IOANEHATH HHOCTPAHHOH Baactm. Ors sTHXE mpa-

. BILIH 3aK0HOZaTEIbCTBA OTCTYHAal0Th BB BHIAXH II0JE3HO-

CTH: OJHH W3B HUXB, KaKb Ipyceroe (§ 4), m GageHckoe
1845 1. (§.8), 0CBOGO®IAOTE OTT OTBLTCTBEHHOCTI, €CT
HPeCTYNHUKD HAKA3AHD, MOMHIOBAHD LI OKOHIATE IHLHEIMT ph-
HIEHIEMT OCBOGOM/IEHD OTH HAKAAHIA BL IPYIOM'E TOCYIap-
CIBE; Apyrie KoZeRcEr IPEAIHCEBAIOTE NPUMEHATE 3aKOHEL TOCO

- TocyjapeTBa, rAb YYMHeHO KBAHIE, €CIM STH 3aKOHE Membe

crporn (k. poopremd. 1839 r., § 5); uELe DPEMEHALTE Menbe
€Tporie BaKOHEL BEH TOMT crydak, roria JbsHie HATPABICHO
HPOTHEE HHOCTPAHHOM JeP/KABEL, WM €5 O IAHHEXD (Y10, VM.
a1l 11, . 1. u.; ranmoBep. Koz 1840, cr. 2); HaroHewh HEEOTOpPEIe
KOZexce! (aserpiif. 1852 r., er. 36; Gasap. 1861 r., er. 13), Bor-
HHTA0TE HAKasamie, mperepmhiHoe 3a rpammmelo. Irazismeriii
EOJCKCH (CT. 6) 1 KOJGKCH HEKOTOPHIXD TepPMaHCRUXE TOCY-
AAPCTRE CABAYIOTH HAYALY pemopeiu, T. €. B3ANMHOCTII, TAKHME
00pa3oMb : HTATIAHCKiH HAKAZHIBAETT IPeCTYILICHIST TOATAH-
HEIX', COBEPUICHHELS 34 IPAHIINEH NPOTHBE HHOCTPAHICE, CC.I
HHOCTPAHHOE TOCYZAPCTBO HARA3LIBAEYH CBOHXD IIOLIAHHLIXT
3 TaKoe e HpecTyIIeHie IPOTHEE NTaliAHIERE; HEROTOPHLE &e
Tepuanckie ROJEKCH, Kakk HOp. Oacap. (cr. 14), b Takuxs cay-
7
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qasixh BILICKIBAITS HE CTPOXE BILICKAHIH, HATATAGMHXE COOT-
RATCTECHHBIME roCy [IapCTBOMB Ha er0 OALANHEIXE B HOAO0HBIX'E
exyuasaxs. Takas peropeis He IMEETSH HUEAKOH CBfA3H C'h HAYala-
M yTO.I0BHATO npaBa 1 0CHOBAHA Ha BHBIHVXE HOIUTHIECKHXD
OTHOIIEHIAX. )

Henoanenie B JaAHHOMS FOCYAApeTBE MPHTOBOPORS HHOCTPAH-
HEIX'E CYL0BD, COCTOSABIIIXCS IPOTHBD Ero nomauﬁm@mﬂo OBL
OCI\OPDIITGJI[:HO i €ro BepPXOBHOCTH HOTOMY IO NpaBHILY,
OOIENPHHATOMY B MEEIYHAPOTHOMT IIPAaEs, Takie IPHTOBOPH
He HMBIOTL HUEAKOIO sHadYeHid. BmopoueMs® aT0TH BOHNPOCE, HA
PABES ¢B BEIAATEI0 TPECTYUHITKOR, KacaeTcs CyA0NPONSBO/ICTEA.

ITI. IIpecTyicHis WHOCTPAENOBE 38 IPAHHEIIGIO,

©2. CoriacHo mauieMy Bo33pBHID Ha OCHOBaHIe HAKA3A-
Hifl 1 KapaTeisHyn0 B1acts (k. 39, 40), rocysapetso He HMBETH
Tpana BILICKUBATE, KOTJA HHOCTPAHENs COBEPIETH MPeCTyI-
Zenie 3a rpanmmeif. Ccpika HA TO, — 9TO BCH rOCYIApeTBa €o-
CTABIAIOTE OJHO BEIHEOEe Whioe, 4YT0 KO BCAKOMY BHYTPH
©ro HapyIIEHID HU OJHO IOCYZAapCTBO HE MOXKETSH OBITH Pa-
BHOAYINNO, — €CTh OURIiA, BeIyNAfl Kb NpIRHAHID BCEXD
aogeli seMHATO mIApa TIOAJRHHEIMH KakAaro TOCYAAPCTEA.
O1HAKO b, TAKD KAKD HHOCTpANEs MOKETh XBHCTBOBATE 32
Tpamlen B0 Bpeqs HHTEpecaMb roCYIapersa, T0 OHO B BALE
HCKTIOUCHIS MOKETE B TAKAXE CIyYasx®s oNpenbiars Hakasa-
wie 1 mroerpanuans. Ho 3rbch BUHA HHOCTPAHNA HECPaBHOH-
HO Mewhe BUHBI Ty3eMIa, KOTOPHL HapymIaeTsh 003aHHOCTH
CROT OTHOCHTEIBHO TocyAapersa. Ilpmioms G0 OB HeCTpaBe-
LIMBO HAKASHEBATH WHOCTPAHNA 32 MOCTYIOKD, 3alPemIeHHLIA
TOIBKO 3AKOHAME 00HKEHHAT0 TOCY JAPCTBA, O TIPOTHBO3AKOHHOCTH
KOTOpAro MHOCTPAHel’s, KB BB APYTOMD KPat, Mor'k HE IMETE
HERAKALO HoHATIA PaseMarpuBaeMbliit Hamil cIyuai HMEETS PaK-
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JTUIecKoe OpuMEHEeHie, Korga npeérynnum, BBIAAHE; HO 0YEHD
PEAEO MOKETE CAYIHTBCS, YTO0B HHOCTPAHEIL, COBEPINHBE
HpPECTYILIeHie MPOTUBD H3BECTHATO FOCYAAPCTBA, ABIICH B 1o
npextiaxs. Roxexcrnr mrarisuexiii (er. 8), aserpiiickiii (cr. 38),
A ABHCTBYIOIEe 3aK0H0AaTebeTBO (T, 172 yir. My ‘179 vy
L. I.) p® TakoM® cayuah HAKAIHEBALTEH mHocTpanHma. Ko-
AeKCH opannysckiii (Code dinstr. erim., art. 7) m mpycexii
(S 4)_ OIpPeIEIATS, TT0 OHB Moxcems GHITh NPEZAHE CYAY.
AH‘I‘.JIlﬂ n CBepo-Anepnxnuckie Htathr, ¢ HEKOTOPHMI HCK D -
9eHIAMU, NPHICDKHBAIOTCA TEPPHTOPIAILHALO HAYAIA, I B
3TOMT cayuat He HAKABHIBAT.

Korxa n.pecrymmm, COBEPIABE Bb OJHOME TLOCYIAPCTBE
HPECTYILIEN1¢ MPOTHRS APYraro, 6BiEHTS Bh TPEThe; TOrja Imo-
CILYeTh BRIZAYA HA OCHOBAHIH TPAKTATOBT, M AAKE Ge3h Tako-
BEIXTD, €CIM A5J0 HIETH O NPCCTYILICHIH, MONLTeRAMEMD HAKA-

 SaHID 10 3aKOHAMT BCEX'h 00pasoBAHHAIXG [OCYJAPCTRE. AH-

rna n Cssepo-Amepuranckie Iltater we prrgan™s Takoro Ipe-
CTYIIHHKA, €Cld HA 3T0 HETH TpaKTara. -



KHUTA 1L

NPECTYIAEHIE

rinABA L

0 mpecTynaeninm Boodme.

N

OTIBJIEHIE L

OnpentbieHie mpecTyIIeHIdA.

63. llpecrymienie ects dmanie, npomugHoe uwurm.ufi w0cy0np-
cmf;a,, ¥ TM03TOMY 3aIPEINEHHoe IOLE CTPAXOME HARASAHIA V(H/. 40).
Aanie BOOOmE €cTh OOHAPYKEHie BOJH; C.IEI0BATCIBHO CIO-
COOHOCTH eoBepuiaTh TEAHIs WMEETH TOILKO TOTH, KTO HMBETSH
cBOGOANYD BoA©. Bola ecrh CI0COGHOCTH YBI0BEIECKAr0 AyXa
cBOBOZHO YIOTPeGasTs Beh APYTiA ero cmiel Iloaromy MoHO
TOBOPHTH HE TOABKO 0 IBAHIAXS, NPOABIANIMUXCA BO BHBII-
HeM: Miph, HO H 0 IBHCTBIAXG BHYTPEHHIXE, NOCDPEICTBOME
KOTOPEIX'h BOXL BO30Y#AAETH TOIBKO JABATEIBHOCTD 'zxymen—
HEXD cHrh. Takuws 06pasoMs W MbCHb ecTh rhamie. Ho
roCYJApeTBO HE €CTh THCTO JIearbHOC YCTaHOBJIeHiE: ero
whIAME MOEETH DPOTHRYABHCTBOBATE TOJBRO TO, ITO 0OHAPY-
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AUBACTCA B'H QUBHYCCKOMT Miph; MEICAN HU MOIE3HH, HA Bpej-
HEL LIH rocylaperea. [Jbamie uMEeTs 418 HEro SHaUeHie TOIBKO

"ror,n;a KOr/a BOIA JTaeT+s ABIGEEHIE THICCHBIMT CHIAMD 4Yelo-

BEEa. Taria pbhamig BO3TBHCTRYIOTE BCEria Ha BHEIIHIH MipE.
Hers Ibamia, crbiroBareIbEo HETE M He MOKCTE ORITH mpe-
CTYIIeHIs, EOTOPOE He OTPABILIOCH GF, He Mpom3BEIO GhI BIif-
Hifl Ha IPEAMETH BEEIINATO Mipa OKpy:malilie BHHOBHUKA, KO-
Topoe He muhao Okl mocxbicrsid. Kamisii TyBcrBenmEii mpe-
METH COCTOHTH BB CONPHKOCHOBEHIN € JIPYTHMA. Ixamz{oe

ABUACHIC OJHOTO TEIA BH3HBACTH JBIKEHIC JPYTUXE TEIE,

I, 110 Epaiifeii Mbph, BO3IyXa, OKPYHADIIATO 3T0 THIO, KAKE
HANp. BB NPECTYIUIEHIAXD, COBEPIIAEMBIXD CIOBOMD, BB 0GU-
Jax®, Bh KIeBeTh m mpot. Ilocabacrsie xbamia, Be ocoden-
HOCTH Ee IPECTYNHAro FhAHIA, MOKETH IPOCTHPATHCS JATCKO;

~ HO OO0JLIDad YacTh HTHXE DOCIBACTRIE He mMEeTs 3HaAYeHis

IOpH ofcymIeHin mpecTyidemia. A noxumaers EEHUTUHY; OHA
Ha WYTH, pasburas JOMAXLME, IMIAercs ®m3Em. B 1o Hepa-
ABHIT CBOEMY J03BOISETS GB&KATh NpECTYNHOKY B, EOTOpELi
BIOC.IEICTBIN COBEPIIACTD HECKOIBEO YGOilCTRE. Komucionepa,
KOTOPOMY 02HKHPL BBBPILIE  3HAYHTEALHYIO CyMMy, Ipa-
AT 11 YOUBAIOTE; BeIbIcTRie TOTO OaHKIpPE AbhaaeTca Heco-
CTOATENLHEIMEG, A €r0 HeCOCTOATEARHOCTh BICYETH 32 €060

BaHKpOTCTRO OJHEXE M HIWETY IPYIUXE BEpureldei; HEKOTO-

PBI€ W35 HIX'L, NPHHYEACHHEIC EPAfiHOCTI, COBEPUIADTE npe-

Crymienis; GoIbHAS FKCHA KoMucioHepa YMHDAETE IO HET0-

CIaTEy momeveHid. Beb oTm orzazenuni mocxhIcrsis, He myh-
HT'sE HHEAKOTO IHAYEHIA 114 HOHATIS Pa3Gos, corkaHHATO HA KO-

Mucioreps. T'osops o mocxhxerpim IPOTUBO3AKOHHATO /ibsHis,

MEI 0GpamaeNs IpenMymecTBeH 0 BHIMANIe Ha O.mEalinris, He-
Hocpe xeTBennbd mocakiereia (cpas. Bekker, Theorie des deut.
Str. Rechts, Leipz., 1859, § 8),
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64, Ilpeerynrenie eers Thanie, npomusHoe YrLAAMS t0cydap-
cméa.  Amante MOLeTs OHTL dofpoe, 3a0e WM Gespagnuunoe. [[h-
sAHle 100poe JoeToiiHo HATpaJsL; GeapasIMYHOe He HMEeTT HHEA-
koro smadeia. Ho Kb HameMy IpeaMery OTHOCHTCA TOABKO
paseMOTpEHie 3I6XE AbAHid. Taxid ABAHIL ToMKHE HOATEHATH
HAKA3AHIIO, KOTJA OHN HEIOCPEACTBEHHO MM IOCPEACTREHHO Ka-
CanTed FOCYIaPeTBa, KOI2 OHW IPOTHBHH €10 NHIAME. OTHME
nbIAME MPOTHBHO HE CTOABEO CaMoe XbhdAHie, CKoILKO ero Io-
cabjacTBie, YTO BHITEKAETH H3H BHBIIHATO XapakTepa rocyiap-
crea. Bs TMPOTHBHOME cIyYak M nbaHie, He UMEbmee HUKAKOI0
MoCIBACTBIA, Aake caMas MBICAb, OBLIN GBI NMPeCTYI/ICHIAMIT.
Kaxoe e cBofiCTBO 40UKHO HMBTH II0CABACTBIC, TTO0E €ro Hyx-
HO OBLI0 NpPH3HATH NPOTHBHEIME IEAAME rocygaperea? Ilxers
a1 3xECh ABI0 O TAKOMB HOGTEJCTBII; KOTOpo€ IhiiCTRHTeARHO
CTABHTH IPerpagy OcyIIeCTBICHI STHXT NbhjleH, HIH 0 TAKOMS,
KOTOPOE MOKETH CTABHTL TARYI Nperpagy, HO HE CTABHTH ed
10 KAKNME HEOYIh OpIiaHams? ULin, unade ropops, JOLEHO JH
npecryilenie ASHCTBUTEILHO IPHIHHATE BPOAH? MIH Xe CIh-
* Iyerh cUmMTaTh HpeeTYILIeHiAMHu 1 ghaHia omacuHma? Ha atu Bo-
MPOCH OTBHYAETS HOI0KATEILH0E 3AK0H0 JATEALCTBO, HAKASKIBAN
noryurenie. Tyrs xb0 uzeTs OPEHMYIIECTBEHEO O TOMD, UME-
eTs Iu Abagie eTpeMIeHie, IPOTHRHOE WHIAME TOCY JapeTRa, a He
0 TOMB, OCYIECTBICHO IH 3TO CTpeMIenie. Jmanin onackvla s
rocyJapeTRa 3CAYKUBATE PABHEIMTE 00pasoME HAKASAHIA Kaxc.'r;
H 0ibanis épeduvin. BB m0Ib3y BIHICKHBAHIA 3 OMACHHIA ALAHIA
TOBOPUTEL 1 HPAaKTHYCCKLH BSLMIALE: BO MHOIHXD CIYIAIXD HE
TOABEO He BOBMOKHO ONPeXEAUTH CTCHEHb BPeja, IPHIMHEHHATO
rOCYAAPCTBY, HO JAKC T YKa3aTh, HAHECHW JH HOCKBACTBiA Ha-
KasaHid BpeAs MM JocTaBumin moansy. Tpyano ompextmuts Bee,
UT6 MOKETDH BHITEKATH W35 ABANiA, WIH, 916 cayumioes OHI,
eeamds AhAxie He copepuniocs. Ho HecpaBHeHHo Jerie y3HaTE,
HaNpPaBIEHo 1 [EsHie IPOTHBE FOCYAAPCTBA, MOKETH 11 Abimie,
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110 CYIECTBY CBOEMY, HApYINHTh HHTEPECH FOCYAAPCTRA. Tpy-
T0€ OCHOBaNie, 10 KOTOPOMY CABAYETD HAKAREIBATS KEAHIA oma-
CHELL, BAKHEE IepBaro: IOCYIapeTBo X0UeTs W I0LKHO HAKAZE-
BaTh BHHY; A PABHEIME 06PasoM’s BHHOBEHH I TOTG, KTO IIpei-
HPUHHMACTS OMACHOE ABAHIC, M TOTH, KTO KbHCTRITEILHO npa-
GHEAETD BpeNs. 00a OHH yeTpeMIAOTH BOMD CROD IIPOTHBE
rocyzapcTBa, uGo ,E('B%CTBYIO’I"B, CosHaBad, 9T0 AhAHIE HX'B BE-
POATHO MPONSBEACTE BPEAHSIA LI TOCY,[APCTBA nocabaeTeia, u,
HTO0 OHI HIKOTAA He JIOUKHBI YIOTPeO.IATh CILIB CROEXE IPOTHBE
rocyaapersa. Eeamn6s rocysapereo, Bn CIy9ak BO3MOKHOCTH
OHPEALANTE TPARMILY BPEIHEIXD ¥ OHACHEIXD ABARLH, Hakassl-
BaI0 TONEKO WEPBHSL, TO OHO NIpUMBLHEHIe HAKAIAHIA CTABHIO Gix
BE 3aBHCHMOCTL OTh CAYYAHHBIXE 00CTOATEILCTES, He HMED-
UIHX'T, HIEAKOH CBSASH CB BOJEI0 BHHOBHHEA.

65, /o cuxs mops, roropa o IIPECTYILICHIH, MBI PA3CYELA-
AH 0 HEMB KaKbB 0 ABAHIN BEH OOHIKHOBEHIOME CMEBICIE, T. e.

~ KaKT o OnAaniu NOAONCUMEADHOMS, COCTOAMEMD BB ALiCTBHTEI:-
- HOM® COABAHIW, BB HPOU3BEICHIH ABINEEHISMH HepeMEHEL BO

BUBmHEMS Mips. Ho ABHCTBIe, C.IBI0BATEILHO I IpecTymaenie
MOFEETS GHITH ompuyamennoe, T. €, COCTOATD b HeTBAHIN, BS He-

- HCHOJIHEeHIN TIpeNHCANNAr0 3aK0moMs. Mer Yie crasaim BEHIle,

410 Tumo 06s3aHO He TOALKO He [BAATH TOT0, 4TO HPOTHBHO
fOCYAPCTBY, HO M HCNOIHATE TO, U&ro OHO Tpedyers (n. 39).
Omo ne morao 6u AOCTATHYTH CBOMXD ILaAeH, ecauds orpanayn-
BAIOCE TONLKO TpeSoBamieMs, wro6s wieHr mHe HPOTHRY IBii-
CTBOBamI emy. OHo uwy®faeTes eme B corbiicTsin MO TAHHEIX'D,
Alfl JOCTHRCHIS 2TiXs ibAei. loaromy oHo oupexbizers ue

- TOIEKO TB MepeMBUH o BHEMIHEME MipE, KOTOPHIXT HE ZOMKHO
- TPOmsBofuTE, HO 1 TE mOCHbACTRIs, KOTOPEIX® cobsnie mo k-

PL oGcrogrennetns, cocTaBIgers 00f3aHAOCTE HOLIANHXE. Ta-

- BHM% 06pagods BaKOUEI YTOMOBHEE MOTYTE OHITH #OGeAUMEAbIbIC
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T 60CHpemumeAbiole, KOTOPHIMT  COOTBETCTEYIOTS APecimynivla
codmanin (d. comissionis) m npecmynieta ynywenia (4. ommisio-
nis). Bt corbaAHiAXH mied NPecTYILICHLA BEIPAAAGTCH nojanbe
M BCECTOPORHEE; OHH MHOTOWNCTEHHLe ¥ 10 OoIBNICH YacTd
BakHbe; YIYWEHIA e COCTABIANTE ueraogenie. IlosToMy MBI
BB JaIEBHAMEMD m3jokenin Gy eMs IPEHMYUIECTBEHHO HMETH
BB BUAY Jbania mepsaro poxa. CrbioBarelsHO He Ge3mOIesHO
6yAeTH 06pariTs 355CH BHUMARIE HA CYIIECTBO YIyIIeHii.

©6. TpotrRozaKoHHOe MOCTHACTBIC ABAHIA MOEETH OHITE
pMEHEHO TOJBEO TOMY, BB JBAHIN KOTOPATO JIEKUTDH MPHIIHA
sroro mocakjcreia. HexbiicrBoBamie, T. €. OTpID].aTeJIBHOG‘,IL’EH-
Hie, caMo 1o cefh He MOEETH OHITH TAKOK IPHIITHOW. | O6BIRHO-
BEHHO IPHYNHHEAS CBA3h YIYWEHIA Chb mocTbIeTBieMb MPOIEX0-
TUTH TAKIMEB 00pA30Mb, TTO YIYIIEHIC COIUHACTCI B HPEID-
JIYIAME TO0I0ENTEIbHEIND AbAEIENT 1 COBOKYHHO Cb HHMB
BHIBHEACTS IPECTYIHEI Pe3VIBTarh, HAUp. f 32EHral0 MHHY
(coxtamie), M He TPEAOCTEPEram CIOAMWAT0 B 61m3E eI0BLEA
(ymymwenie), I OB HOIAOACTD. -

6%. OrpunareinuBa ABAHIA MOIYTDH OHITH JBOAKAIO POJA:
LI TAKist, BB KOTOPHIXE YHYIIeHie CIYHHTH CPCICIBOMD s
Ipomu3ReJeHis MPOTHBO3AKOHHAT0 PesylbTata, UM Takidg, KOTO-
PEISL COCTOATD BB HEIPOTRBEACHIIl TAKOTO pe3yIbIaTa, KOTOPBLIT
BUIOBHHES 10.LEEHE GBLIB chepmm"},jHo e COBepHHI.ﬂ'.ThKO-Tﬂ 0e3n
HAMLpeHifl IPON3BECTH BPEIHOE mocxkicreie. Bb HoCAHeMD
cIyiah CyIecTByers yiyueHieé B THCHoMb CMBICTD, HALP. HE-
BHICTABICIIE CITHAIOBT CMOTPHTEIEM elb3Hoil Joporil BB ¢y~
gah BajRHATO nospe;meﬂiﬂ OHOI, HejjoHeceHie 0 YMBIILIIEMOMB
TPECTYILIGHIH, I IPOY. B epeoms &e caydab, Ho MEBHIIO Hh-
ROTOPLIX'B, CYNIECTBYETH BB NPECTYHHATO e-o,aflaaﬁig (delictum
per omissionem commissum) HAIP. KO MaTh e Havbpeniens
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JHIATH PeGeHka JRUHH HE KOPMUTE €ro, IIH HOROPO&AEHHOMY
‘HE 3aBAACTDH NMYMOBHHEL, EOTJA CTPAAH M€ JaeTh N 3aKI0-
YEHHOMY BB yeIUHCHHOMS MECTh, m Torh yMpers. Ho ¢b apy-

" TOil CTOPOHBI, Takh RAKB 315CH MOC.rbAHee 3BEHO IPECTYILIeHIT

COCTONTH Bh MPOTHROBAKOHHOMT Oe30miicmei, TO MOKHO CIyYaH
3TOT0 POJa OTHECTH KB YIYIIECHIAMS.

68, Yoymeniips THCHOMS CMBICTE COCTOATE: BO 1) BH Heme-
IOQHEHIN TOT0, 9T0 BH BUAY 00meil 0e30IaCHOCTH IIPAMO IPE/II-
CAHO 3aKOHOME (KAKE HAID. HeoulmIeHie TPYO® caMo 110 ce0’s, miu
COEITHCHAOE €T IPITHHCHICMD HoKapa; HeJOHeceHie 6 YMBIII-
ISEMOM's TIPECTYILICHIN); TIM 2) YI[YWEHisd CTAHOBATCS IPecTy-
IIEHIsIMI TTOTOMY, YTO BHHOBHUE® HPHHAIE Ha celsa o0AzaH-
HOCTL MPEIyNpeinTh 3710, T. €. COBEPIINTL H3BheTHOE AbsHie
(Hamp. ecau OPORHELL CTOPOED BO BpeMd MPHOITKeHIA Hok31a
He IepejBUHETH PelbCORB; €CIH KTO BOIPEKH 00BImAHIN OTKa-
FHETCA TOMOYH YCTABIIEMY ILIOBIY); HIH &€ BB 3) YUHymemid
IPECTYIHEL IIOTOMY, YTO 00f3aHHOCTH IPELYNPEkKIATh 310 He-
TELACTT [3D ALANLA BUHOBHUER, HAND. KOLAA KTO, OTIEPERT
HL03y TWPYAa, He 3aUpers e, U JTHMDL IPON3BefeTsh HABOI-
Hemie; KOTZA EYYEpPh BO BpeMA CEOPOH B3I He YICPAUTEH
Iomrafeii I STHMT MIINTE koro kusum (cpas. Krug, Abhandl.,
Leipz. 1861, crp. 39; Taranmes®, O mpeer. Ip. JKH3HH, CTP.
219, u cIbr.).

- 6%, Yoymenie MokeTs UMETL BCIOMOTAaTEIBEHOE 3HAYEHIE
BE WEROTOPEIXD HOJI0KNTEIbHEXE AEAHiAXE. Taks Hamp. mpn-
CBoellie BRLPEHHOI Yy:k0il COOCTBEHHOCTH M HE3AKOHHOE 3ajep-
HAHIC KOTO 100 CINTAITCA COBCPIICHHLIMII CO BPEMEHH IIOXH-
meniqg, opIafbHiA IyHOH BEINI0 M JUIEHIA APYTaro CBOGOLH;
HO COCTABD STUXH NPECTYIICHIH HCUEPUHEBAETCA BHOAHE IIO-
CPE/ICTEOM YIYUICHIS, T. €. IEBO3BPANICHIEME BEIN ILIH HEO-

8
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cBoGo:xIeHieMs Jiua. EcIn6s K10 B3AIE UyHYI0 BEIb U BD CIiD
MHHYTY €e OTJAlh, eCIn(® KT 3alleps APYraro Ha MHHYTY; To
mpecTynHoe Hambpenie He GbLIO GBI cepio3HO OGHApPYHEHO: A
DIOT0 HYHEHO IPOJOLKEHIE TOTO IOJOKEHIA, KOTOPOe BRIBBAHO
BHHOBHEIMD.  I[POTHBO3aKOHHOCTE COCTOHTH 3ILCH NMpEHMylIe-
CTBEHHO BB YHYIEHIN.

OTIBJIEHIE II.

IloHATIA CPOTHEIL CH IpPECTYILIOHIeMS.

Harasyemoe Omante.
F e

| @0, Crazannoe HAMHI [0 CHXB HOPH O NPECTYIICHIA He
OTIMYAETH €r0 OTH HAKA3YeMBIXH ABsAHIH, T. €. TAKEXH, KO-
TOPELST XOTA 3aCIyAUBANTE HAKASAHIA, HO OJHAKO 0CTANTCA
Gesn makasamig. Ors HaKA3YCMBIX'E A‘Tsﬂ}liﬁ pecTyIeHie or1-
JIHYAeTCA T'BM’B

g ' OHO 3aTpemeHo nom‘ CTPAXOMB Haﬂaaamﬁ
(fc.r 46} Bﬁ,rﬂaeme IPeCTYIIeH l M35 MACCH HAKA3YCMHIX'D
ALAHIE cocTaBIfers 3aJaTy MOJOKUTEALHATO 3AKOHOAATEL-
cred. Ilosromy rpammmsl sTHXD CpOZHHXD HOHATIH BB pai-
HOE BpeMs W BB PASHBIX'G OCYAAPCTBAXS OBLIM PAIHTHO OMpe-
LLIAeMBl, CMOTPS 0 HANPABIEHID PAaBBHUTIA 3axo:1011a’reﬁbc'r3a.
OTH TPAHNNHL HE MPOH3BOILHEL OHT OCHOBAHEL Ha H3BECTHEIXE
PasyMHEIXE HAYaJaXE.

-

2’1. Hempnananie 3a HEKOTOPEIMHE HARA3YCMEIMH hHiAME
XapakTepa IPECTYIUIemniii MOEers IPOHCXOIUTH BO HEePBHIXD
OTH TOr0, YTO BAKOHOJATENL HE BHAETH O CYNICCTBOBAHIH Ta-
KuXD ALAHIA, U 9T0 OHB HE MOKETEH IPEIBUIETH BOMOKHEIXE
85 OyAywems npecrymieniii. Kpout Toro rocygaperso Mokers
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npeaBu hTs HEEOTOPBIL ABAHLL I BHATD 00'p HUX'B, U, HE CMO-
TpA Ha T0, He CUNTATH XD MPECTYILIEHIAMI MOTOMY, 1T0 IoJara-
erb Go.1ke COOTBBTCTBEHHFIME He IPAMBGHATS K HIMB HAKASAHIA.
Tocy/[apereo IPU3BAHO OCYMECTEUTh HPABCTBEHHBIH MOPAIOKD
B0 BHLITHEMT Miph; HO OHO He JO.KHO 3a0HIBATH, ITO OHO IO-
rpHIIIMO HA PABHE CO CBOMMME WICHAMI, YTO €r0 CPeICTEA, €ro
CHIEL, HE JOCTATOYHH JIA TOTHATO HCIHOJMHEHIA BEEXE ero 00s-
sammocreii. OHO NOIEHO CTPEMHTLCA KB TBHACTBUTEIBLHO BO3-
MOAHOMY, I JIydilie HCIOIHHTT CBOD 3aJaTy, eCHf BL TAaKHXD
HpesiIaxs YIORIETEOPUTD CBOMME O00ABAHHOCTAN. Hoaromy
0HO JOJHKHO OTEA3aTHCHA OTH OCYUIECTBICHIA HBKOTOPHIXE HIe-
AIBHEIXE 00A3aHEOCTEH, LR JOCTUTHYTH 001%5e CylIeCTBEH-
"HEIX'B ILhJIEH.

_ { F"?. Kasicroe mpuMEHEHiC KapH DONIOMAETE M3BECTHYIO
¥ACTH CILTH, KOTOPAA MOTIa OB GHITH €B HOAB30K YHOTpeO.IeHa
A [pyTHxs Whaeil. Opramee npecIlRoBaHia IPeCcTYILICHIH Mo-
IYTH ,a*{sﬁcTBOBaTB:H OBITH NMOJE3HEI APYTHME 00pasoms. ‘Jacro
TaRKe HAKA3AHIE MMIAETH FOCYIAPCTBO CHID HARA3AHHATO JHUNA
BpEMCHHO ILOI HA Beerja. 310, IPHIHHCHHOE eXHHIh, oTpaka-
eICs O HA rocyZapcrBh, BB KOTOPOMT Ol KUBETH: KOIJA CTpa-
JaeTh 9ACTh, TOrIA cTpajacTs u nmhioe. CILIBI ToCyIapeTea He
HemerepmaeMsr. 1135 JBYXD 3006 OHO JOJKHO H30PATH MEHBIIee:

. {IM He UCIIONHATE 0043aHHOCTH HAKA3HIBATE, ' phiicTBoBaTEL

BO BpE.IH CBOMME IPYTHME O0A3QHHOCTAM®D, THIIAL celA CIIE,
HEOOX0[UMEIXS L4 XD HemoaeHis. [ocyxaperso He ecTh He-
KI0YATEIHH0 YTOIOBHOE YTPeKAEHie; M 10 9TOMY OHO HE MO-
&KeTH MOCBAmATh BCEXE CBOIXEG CILIEL 3TOH O,TL‘HOﬁ sagagb. Has
TOF0 OHO BH BUEY OGIICCTECHHOI NMONB3H HE HAKASLIBAETT MHO-
AECTBA MEJIKUX HAKA3YeMEIX's XLANii, B3HICKAHIC 3a KOTOPHLA
NMemhe JpHTecIo GHl TMOIB3EL, YhMB CKOIBEO OB 0HO eTomLIo. Mno-
Ijia, e CMOTpPs HA BAKHOCTH IPABOHAPYLIEHis, TOCYIAPCTBO HE
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HAKA3EIBACTE HO JPYTHMH COOOPAKEHIAMT YIOIOBHOH Ioau-
THEH, Haup. BB HSHaGIIﬂOBaHiH, ecjn Oﬁﬂﬁieﬂﬁaﬂ HE IojgaJjaa
HATOOHL.

ArAnia npomucteLL NPABCINGERHOCMY U PeuITY.

[9’3. Kaxoe oTHOmeRIe Me®K Y HpECTYILIEHIENE T HDABCTBEH-
1O BHHOW, TPEXOME? (GBeND TOHATIA HPABCTBEHHOM BHHEE! ro-
Ppasjo odmmpHEe Bh CPABHEHIN €H 00HLEMOME MOHATIA MPecTyn-
Jenis. HpapcrseHHOI0 BEHOI CYUTAEICA BCE, 4T6 IPOTHBHO I0-
Jocy coBBCTH; IIpecTYILICHIEME e — TOIbKO TO, YTO IPOTHBHO
TOCYAapCTBY H 3allpenieHo MOLE Yrpo3on HakasaHid. Meicmm ma-
XOJIATCHA BHS COCPH IPECTYILIEHIA; TOKE CAMOE OTHOCHTCA Kb Ihi-
HifIM', EOTOPEIXS TOCTEICTBIA He KacamwTed Tocyaapersa. Reds
rocy/apeIBo GLLIO HACAIHHO COBEPIICHHO, TO MOKHO OBl CKA3ATD,
9T IPECTYILIEHid COCTARIADIS TOIBKO YaCTh COCPE Ge3HPaR-
CTBEHHEIXB NBAHII, BEL KOTOpOil MpecTyILIeHie He CyIecIBY-
ers. Torza BCsKOe HEIOBWHOBEHI® RO TOCYAPCIBA GBLIO GHI
BMbeTE ¢b TEME Oe3HpaBCTBEHHBIMT rbhaniewn. Tocyzaperso
IPHE3BAHO OCYINCCTBHUTH BEMHELA 33Ja4y 4eIoBLYECTBa; BH HEME
TOABKO CAMHUNA MOEETH CIPEMHTHECS KB OCYIIECTBIEHII CRO-
HXB HTHIeCKEXT nhiei. IlotoMy Beakoe HenoBHHOBEHiEe Ro-
I TOCYZAPCTBA, II0 CYWIECIBY CBOGMY, COCTABIAETH BMECTT
¢h TEMB HAPYIIEHIe 3aK0HA WPABCTBEHHATO, IAKE H TOTJA,
KOLJIa TOCY AapPCTRO 3aNpemacTs I5AHid, HDAaBCTBCHHO 0C3PasIry-
HEI U IO BHAUMoMY eMmy He mpormeHEIL. Ho rocyzaperso, pas-
HO EaEh I CAUHUIE, KOTOPHXE OHO IPEACTABHTE.Ib,— IOrPT-
IEMO; CIBIOBATEIBHO OHO MOEETH OUIIOATLCS W TPeGoBATDH
AbAHiH, TPOTHBHEIX's HPABCTBEHHOCTH, ILII 3alPEINATh ThAHIA
HpAaBCIBCHHEIA. B® TakoMs cIyuah IocyIaperBo CXOXUTH
Ch OYTH HPABCIBEHHOCTH, [IBilCTBYeT® BONPEKH CBOGMY CY-
IDECTRY.
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4. Mex1y mpecTyIIeHiAMH ITPOTHRE PCAHIIH HIHM HpaB-
GIBEHHOCTI ¥ HAPYIIEHIAMY B'E OTHOIIEHIN THXE iKe IPeIMeToRE,
. HETOLIeA AN B3bICRAHIN, HeIb3A Te0PETHICCKN OmpesIiuTh
1 - rpasuny. Boofme Mo/EHO CEa3aTh, YT0 WM HIEE YPOBEHD IIPo-
b CBEIIEHIS B LOCYAApCTBE, THME 9Ta IpaHuna Menhe 0casaTebua.
' B 11epBOGHTHOMT COCTOMHIN IMBILIN3AUIN BCE, YTO IPOTHBHO
‘ Peurin I HPABCTECHHOCTH, cumTaercs mpecrymieHiems. Ho u
| . BHICOKO TIBILTH3OBANHOC TOCYAPCTBO HE MOAETH COBCPIICHHO
XJIATHOEPOBHO CMOTPSTE Ha AHHIA, 0CKOPOIAMINIA PEIHriio u
i HPABCTBEHHOCTH , HA KOTOPHIXD IOEOUTCH ero OHTE.  UbME
! 60IBe TOCYJAPCTBO CTPEMUTCH O0GBOGOAUTHECHA OTT Ipeolajamia
#% nepsBd, OTABIHTLCSA OTH HEd WIH JOLIOTHTH ee, T'EM’B'ﬁ_OJIte
CTBCHAETCA KPYI's HPECTYILICHIH MPOTABD PEINT1H I HPABCTBEH-
Hoery. CoBeplIenHoe OTALICHIE TOCYAAPETBA H UEPKBH, W 10~
~ mjomenie mocabrEel rocyJapeTBoME, TOYHO TAKEKE HEBOIMOKHO,
. Rags CYWICCTEOBAHIC rocygapersa (ezb PeInril W HpPaBCTBEH-
Hocrn eaummmyb. [losroMy m mpm caMoMB BRICHIEMD PA3BHTIH
TOCYAaPCTBA HCBO3MOKHO 00O0fTHCHL 0€3F Hakasamid 2a Ibhd-
. Hif, IPOTHBAKI HPABCTBCHHOCTH M PE.IHLiM, IIPEIMYIECTEEHHO
#E eco OHH COSIHHEHHl ¢h IYONIYHBIMD CO0G.1a3HOME.

[ =8 I'pascoanckas nenpasds.

79. T'pampancras HempaBia €CTh Eapymeme npaBa Bb T"E-
i y,ﬁamaro inaa-___

"Homy Ty, & ]IpIITOM’B Irpenmym;ecmemio n}iaBa RemIHAro.

e

C I[OH_}'ITIBM'B BTOI'O npaBa CBHS&H& 33.]1{1/1'1‘3 ROTOPYIO rocyjap-

T

CTEO OEASLIBACTD JIPOTUBG HAPYIINTELT I0.I530BAHLA STAMS IIpa-
‘BoMh, CymIecTBO rpaaHCKOl HempaBIsl He TpeOyers meos-
: . XOIIMO 310 BOJM U CO3HAHIA AIg COBepmeHiH 3TOI HEIpaBIEL.
"~ Baagsomiii Z0GPOCOBBCTHO TYR010 COOCTBEHHOCTID, CYMACIIe -
WIif He IIATsmiii CEONX'E MOJTOBH, TOCIOXIHE, KOTOpAro CIy-
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ra WIN HBOTHO® NPHMIAHTS BPeAs, — OyAYTE NpPHEYHKICHE
TocyfaperBoMB BO3CTAHOBHTE paBo, HAPYINCHHOe MM HINT TH-
UaMI I ;RIBOTHEIMY, COETOAUIHMI TONS HX'E BAAcTi0. Wa% 970~
I0 CIBAYeTs, UT0 COEpA IPamIaHCKoi HENpABJEL HHOTAR Hpo-
CTHpacTes 33 HPELBIL CoepHl HPecTyILIe i, HaRA3yeMaro Kha-
Hiff' M Jake HpaBeTBeHHOH BWEM. O ApyToif cTOpOHEL, mpe-
cryiienie o Hakasyemoe KEAHIG He BCerJa CONPAREHH Ch Ha-
PyllledieMT NpaBEs JAcTHArO JUNA' T. €. Chb TPAKIAHCKOI He-
npapgon. OfHAKO B MO GoJbIIeH WACTH coepa IpecTYILICHIA
U HakasyeMmaro IhaHid CORHAZAIOTEH CO COEpol0 TpakIaHCEOIH
HempaBArr '). I'pamiaHcEas HENpaBIa CTAHOBUICA HAKA3YEMOIO,
KOIjJa BUHOBHHED LBHCTEOBAIE CBOGOIHO W CH CO3HAHICME IIPO-
THREO3AKOBHOCTI ABAHIA, HIH KOTA HENO.JHOE CO3HAHIC, ILIH
Heco3namie TOH IPOTHBOBAKOHHOCTH NPOHCXOZHTH OTH IIpe-

") Takoe oTHOmEHie MeKIy TpakIaHCKOD HEMPAaBIOD H HAKABYEMHMD
AbmuieMd, MOKHO H306pasuTh ABYMA HepecERAMIINMUCA KPYyTaMu.

Kpyrs A osnauaers coepy rpawiaHckoii Helpasis, B -— coepy Haka-
syemaro phania. IIpocrpamerBo b, ofmee 06BuMTB coepawd, O3HAYAETE
YMHILICHROE N HeyMHULIeHHOe HapylleHie IPaB® Ipyraro JHIA; ¢ — He-
YMEHLIICHHOE H He-HeoCTOpPOKHOe HapyleHie TAKHX'D &e IpaBh; ¢ — YMH-
NIIeHHOe HapylleHie ofimecTBeHHATO IOPAAKA WIM IPABD rocyAapersa.

e
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CTYNHOIi GesMeTHOCTH WM HeocMoTpHTeIsHoeTH (k. 167, 168).
Ecum 3akon® ocTaBisers Gezb HAKABANIA MHOTO HARA3YEMBIXE
ALAHil, TO TEMT 6015 5T0 JOIKHO HMBTE IPAMBHEHIC Kb Ipask-
ZaHCKOH HEWPaBJE, COXLAHHON HEYMHNILICHHO, 10 HEOPekno-
©TH, T. . §e3H HANBPOHIA HAPYIMMTS EPaBo Apyraro una. Yro
e RACACTCHA TPAKAAHCKOH HEIPaB/bl, -COTBAHNOI YMEIILICHHO,
OHa Beerfa Hakasyema. Ho roeygapero makaskBaeTs He Bee
T0, 4T6 Hakasyemo. OGoszmauenie TIPerSao0BE: BEH STOME OTHO-
UIeHIN 3ABUCHTH OTH BO3IPBHIA rocyrapersa Ha moxesmoe. Ilo-
TEITKH TOA0RHTL 00Hee /41 9T0F0 HAYAI0 OKABAMUCE 0e3yemrh-
mnpmE Y). H B 8akoHoIATEILCEBAXT BTH TpesbInl He ocsHsa-
TCALHEL, HIIP. MEEAY IPAKAANCKHMT H YTOIOBHHME OGMAHOME.

') Bek Teopin Iro 5TOMy BOIpPOCY MOEHO CBECTH KB ABYMD IJIaBHEME:
KD 005eKmusroi i cyosermushot. O6beKTHBHAL yCMaTPHBAETD pastHyie Mem 1y
FPAZAHCKOD HCNPABIOD H NPeCTYILIeHieMD BT TOMb, UTO Iepsag Hapy-
IAETH TOIBKO CYOBEKTHBHOE IPABO WOTEPWERIIATO, MeXAY TEMD Kaub
HpecTYIIeHie HANPABICHO NPOTHED OOIECTReRHAro mopAika. Io cy6ne-
KTHBHOI 7T€0pii pasmidie COCTOHTH BB yeTpeMAeHIH BOAN TAKHME obpa-
S0ME, 4TO PPA/AHCKAS HENpPaBia ecTh HemelaeMoe, MPECTYILICHIE e —
AelaeMoe NpaBoHapyIenie (aeBMEHAeMOC it BMEHAEMOE NIpaBoHApYIIeHie,
HI YMHNLTEHHOE ¥ HEYMHILICHHOE 110 APYTUME asropaMb).Hey ssler (Das
Civilunrecht, Wien, 1870, crp. 15 & cIBJ.) CTapaeTes NPUMHDHTH NPOTURY-
MOI0:kHEA HANPABIEHIA B% cBOel sxlextmueckof reopin. Io aroit Teopin
OTIMIUTeIRHAL YePTa IPAKAAHCKON HEIPABIK COCTONTD BH DAKTHICCKOMD
HADYHIeHIM QaRTHYCCKAFO OBEIICCTBICHIA mpaBa; MexIy TEMD Kakbh Cy-
IECTBO MpPECTYILIGHiA COCTORTE He RO BHEITHEME, 2 BO BHYTPEHHEMD MO-
MeHTS: rhAuie OTHOCHTCA Kb BOIM KaKbB CBOC upuaunb 1 BMbHAeTCA eii
BB Buny. Hosbifmia userbgosania Bapa ( Grundlagen des Strafrechts, Leipz.
1869) 1 Mepkeasa (Kriminalist. Abhandl., Leipz. 1867, I Heft) HHCKOIBKO
He JrogsuHyH Bompoca. Bapt (crp. 40), mpubmnkascs Kb CYOLeKTHBHOIT
TEOPiN, MOJaraeTh: WIO FPAKIAHCKOE IopaBo He 3a00THTCH O BOXE [TBii-
CTBYNOINAr0, YIOIOBHOE e HANPABIEHO IPOTHES GE3HPABCTBERRHXD rhA-
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Tloauyeiickilc npocmynoks.

,.f"‘"'ﬂi. W3tn crazamHaro X0 CHXE IOPH YA€ BHJHO, ¥I0 HETH
CyIeCTBCHHOfI DPABHIIIEL MEHEAY HpPecTyilIeHIeMT H MPOCTyI-
oMb, OmméouloeTs MOJATAeMaro HEEOTOPEIME TEOpPeTHIecKaro
pasmmuis yxasana Leoorepoms (Lehrd. des deut. COr. Reohts,
Braunschw. 1857, § 31), mpemmymecreenno #e bekkepoM®
(Theorie,§11). ®eifiepBaxs (Lehrb. des peinl. Rechts, Giessen,
1847, § 22) yeMaTpHBAeTDH OCHOBAHIC PA3IMYisi Bh TOMb, TI0 He-
33BHCIMO 0T 3asBICHIS TOCYJAPCTBA, OHO I €ro MOLIAHHEE HME-
0T nepeoGoUMHLLA NPE6E, EOTOPEIX'S HAPYIIeHie cocTABIAeTS Ipe-
CTYILICHE BB THCHOME CMLICTH; HeNOBHHOBENie ke IpefmIca-
HifIMB TOCYEAPCTEA €CTH IPOCTYHOKE. Ho oTH 11epRoGEITHEIA ITPABA
HHKEMD HEe yRasambl. dT0 Ee Racaeresd TOI0, HAPYIIACTE I
JIpecTYILIEHIe IPaBa APyraro (eusHIecKaro mim 10PHITIECEAT0)
mmma, 9TO He HMEETE BAIfHIA HA CYNIECTBO IPECTYILICHiA I
BAKHO TOJAGKO II0 OTHONIGHIID Kb IPakIAHCKIMB HOCABICTBIAND

mpecrymrenia. Keerauns (System d. Strafr., Tubing., 1855,
- § 2) MIABHEIMG 00PA30MB OCHOBLIBAETCH HA TOMDB, 4TO IPOCTY-
MOEG ECTH TOJBKO 803MOJNCHOCTD Hpanonapyméﬂiﬂ, mpecTyIie-
Hie ke ecTh dmilcmeume.plioe TPABOHAPYIIEHie, I MHAYC FOBO-
P TpecTyILIenie eeTh ybsmHie BpefHoe, IIPOCTYTORE e AB-
Hie omacmEoe AIA TOCYIAPCTBA. Hecymecmeﬁnoéu TAKOLO Pas-
mruisa yrasasa Hamm ppme (4. 64). Ilo nosspimino - Irars
(Philos d. Rechts, Heidelb., 1856, LI, crp. 693) u T'eapmur-
mepa (System des preus. Strafr., Bonn, 1858, § 1) mpocry-
0K €CTH TOABKO OMHOCUMENbHOE RPUSONapPyuienie, TOO OHO Ha-

mift. Mepkexs (erp. 59, 63) TOBOPUTD, UTO 06% YKABAHHEA QOPMEL Hmpa-
BOHADYIIEHIA II0 CYIECTBY CBOEMY TOXIECTBEHHEI, M 410 YTOXOBHO® HIpI-
Hy&JeHie uMBeTh BTOPOCTENEHHOE 3Havelie.
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IpapIeHO HE HA OGMECTBeHHBI MOPAJOKD, 4 WCKIOTATeNb-
HO HA 3aKOHHI, JIIA OXPAHEHIA €ro VCTAHOBICHHEIE; TPECTY-
IICHIC e BH TECHOMB CMBICIL CCTB Gesycaosnoe NPasoRapyue-
Hie, T. €. HAPYIIEHie 3aKOHHATO IOpsAAEA BB ero cymecreh. Ha
DTOME BO33pEHiN, KoToparo mpuiep#ueaiorea Toaxomem (Di-
ritto penale, Padova, 1866, § 162), u Tucco (Droit pénal,
Paris, 1860, II, 179), ocHoBaHo omperhieHie IpecTyILIe-
Hig W OPOCTYLEA BB YILOJOBHEIXT ViIo&eHIAXT 1845 m 1847
r. 910 pasamyie olmpaercs Ha TOi MEICIH, 9TO TOCYAap-
CTBO MIBECTHEIA NBAHIA (o4scko TMOJBEPraTh HAKA3AHID, ApY-

. Iid e 0HO HOJBEPraTh Mojicems, XOTS He BEINYKIAeTCS Kb 9TOMY

BHYTpeHHeI0 neobxogumoctin. Ho ecan rocysaperso gocmperia-
ers mBheTHoe ThAHie, TO TOT/A YA€ HCYe3aeTh 3T0 IepBOHA-

| HATBHOE PA3IAYie I HE MOKeTH 60abe CIyKHTh MEPHIOMB, AIA
- ofosHayeHif MpeTBI0BE MKy HPECTYILICHICMS I TPOCTYIIEOM. ‘

0HaKo &5 I 3T0 IEPBOHAYATBHOE PA3MIdie HEOCHOBATEILHO: HET

. XBsuiii, KOTOPEIA TOCYIAPCTBO MOTIO OB PABHEIMTG 0GPA30MD Ha-
. RaspiBaTh ILTH HE HAKA3bIBarTh. He eMoTpsd Ha 06s13aHHOCTS B3BI-

CEHBATH, TOCYZAPCTBO MOEETH II0 MBpE 00CTOATEILCTRD HE HC-

 WOHNTH DTofi 00M3aHHOCTH U He HakaskBars. Ho eemm rocy-

JAPCTBO IOZBEPraeTs U3BLCTHOE LBsHIE HARA3AHIO, TO OHO XB-

. Jaers 9To 10 BHYTPeHHeil HEoOXOJHMOCTH, 2 HE IPOH3BOILHO;

OHO KbJIaeT®: 9TO IOTOMY, YTO IIO €0 ]rﬁis;m:;enilo OHO BB IIPO-
THEHOMG CIy4at He MOLIOOE HCIIOAHHTE.CBOK 33JaTy,— BCCTH

: 00IIECTBO 10 OyTH KB JOCTIEEHII0 OU3UIECKAro I HPAaBCTBCHHATO

Gaarococrommis mAuBNAoRs. Giuliani (Lstituzions di diritto
erim., Macerata, 1856,11,10) u Carmignani (Elementidel dir.
erém., Napoli, 1854, § 153) pasybaai0rs HPOTHBO3AKOHHELS AT~
Hifl Ha IpecTyILIeHi I IPOCTYIEIL, 10 MEPE TOTO, HAPYMATE

. dIm onu Gesonackocmy WA Gagiococmonnie odmecTea. Kemdn na-
&€ 9T0 pasamyie GBLI0 MpUMBHHMO, — XOTd 310 HE BO3MOX-
\lo, mo mpmumit TheHoil B3AUMMHOH CBASH ITHXD MOHATLH, — TO

9
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pasImsie 510, COLIACHO HANICMY BO33PBHID HA IpeCcTyIIenie
(r. 40, 64), He GBLIO OBl CYLICCTBEHHBIMB.

\ '#9. llomarie mpecTyILICHIA U IPOCTYIEA HE OIIOCODCKOE,
a Ecrop:xqeeﬁoe u roroxuTessHoe. llondarie noruneiiexaro mpo-
erynka (contravention, Uebertretung), X015 €ro TeOpeTHIECKH
olpesbINTh HEIb3A, BB BHAY NPAKTHYECKOH HMOIB3EI BBEJEHO
BT YTOZOBHLE KoJekcH. (DpaHmyscroe 3ak0HOJATENBCTBO pas-
KbIAETE TPOTHBOSAKOHHEIA XBAHIA Ha crimes, delits et contra-
vention, T. €. Ha IpecTyILIGHId, HPOCTYNRHN H Houmeiickia ma-
pyienis, coo0pasHo ‘H3BSCTHON BeMITHHE HAKAsaHid. 910 Ak-
Jenie NpHHATO 6aBapCKIMD, IPYCCKIME, TCIAHCKIMD, HTALLAN-
CEMME U 0IbAeHOypresums kofexcamu. Ilogo6moe ghaemie cy-
WECTBYeTh U Bh aBerpiiickoMs kogexch. Iloapsa rTakoro K-
JeHiS 0YeBUIHA TPU ONpefbIeHIN cyAeCHBIXD HHCTAHILH, HIH
OpH NPejoCTABICHIH B3EICKHBAaHIA 3a MeHBE BAKHELA HApyIIie-
HiA HecyJeOHEIML OPIaHAMB TIoCyAaperBeHHoii BiacTH. Ta-
roe gbacnie Bepueps (Lehrbuch des deutschen Strafrechts,
Leipz., 1863, § 74) m Opronars (Elém. de droit. pénal, Pa-
ris, 1863, B 660, 661) ompaBAHBANTE: TEMB, YTO HPOCTYIKH
PMEOTH MBCTHBI XapakTeph, Kakh HApyIIeHIe saKoHHATO IIO-
pagka BE ussberHO MEcrHoern. Ho Tako# xapakrepn HMERTE
II MHOTS IpecTynieHisd.

OTIBIEHIE IIIL

CocTaBs IIpecTyILICHid.

¢S, Orzbimer moHATie NpPECTYILIEHIA OTH YYAIEXE €MY

9ICMCHTOBS, MEl AOEHEL BAYMATBECHA BE COCTABL, BL CYIIECT-

BO IpecTyILIeHis, T. €. Bh HEOOXOMUMBIA ero ycaosia. Hbko-
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TOpEIE, Pascykjasd o6 HTOMB NpeAMers, pascMaTpHBATS Ipe-
CTYILIEHie IO -OTHOMIEHII Kb JUNY (CYOBEKTY), MpeMery, cpel-
CTBaMT IbsHIA U caMoMy XbaHiD. MEr mocabryems Gorbe mpo-
cromy mrbiewio. Ilpecrynmoe xbamie Ha paBwh cb IBAHIEMT
BOOOIIE HMEETH 08M cmopoHbl, LYXOBHYI H MATEPIAIRHYD T. €.
- GlyMPennIoio 1 guivwiiiolo. BEYTpeHHAA CTOPOHA KamJaro KBAHIA
HMEETD BA CYIIECTBCHHEIA YCJIOBiA, 60410 W 3HaHie; BHBIIHAA
#e CTOPOHA — Omanie T nocandcmeie. 117 H3yIeHid STHXD yCIO-
Bifi MEI IPOCIBIIME PasBHTIC ILMH HCTOPLI IMpEecTYILICHId, Ha-
9HHAA CH €[0 3apPOJHINA BE MBICIH O OKOHYATEIBLHAIO IPO-
siBICHIA BE Hocxbrcrein. CyXonpoHn3BoICTRBO cﬂimﬂ; XOJB Ipe-
CTYILICHIA BL 0OpaTHOME IOpAZEE, T. €. HATHHAETH CH IBH-
CTBUTEJIBPHOCTH, H IOCIS HEPeX0JUTEH BO BEYTPEHHIOK COEpY:
CHAUAIA PASCMATPUBACTE: BHBIIHIC CIBIE ABAHIA, & IOTOME
CBA3L €r0 Ch BOJED IpPecTYIHHEA.

49, Haspamie corpus delicti, KOTOPOMY COOTBETCTBYETH Tep-
MAHE COCMA6s npecmynienia, YIOTPeO.IAI0CH 10 BTOPOIf HOIOBH-
e XVIII crorbria B mpomecyansHoms smadenim. Ilepsoma-
YATLHO OHO 03HAUALO TEIO YOHTArO; MOCKE ke—cobpanie BHENI-
HOXH MaTepialbEHXD CIBIORD IPECTYILIGHIA (HIp. BB Kpa-
#B CO B3IOMOMB— IOBpPEH/ICHIe ABCpei I OKON'D, MOANEILHEIE
KIOYH B IPYrif opyjxid, OCTABIGHHEIA BHHOBHEIMW, CIBIH KO-
Jecs MOBO3KH, HA KOTOpoii OHM XIpihxamw); mMOTOME — codpamie
BCAKATO Poja YIHED, CELIETEICTRYOIUXE O COBEPUICHIN TIpe-
CTYILICHIA (HIp. IOKA3aHie orpaGiemHaro u cBuUibTeleil u
Jipot.). Cp wmomma XVIII pbka, pagoMs ¢b IPOINECYATLHEIME
00pazoBatoch BH I'epMaHin I WHCTO YroIOBHOE IIOHATIE corpus
delicti (Thatbestand des Verbrechens} BhL CMEICIL CYLICCTBCH-
HEIXB YCJIOBiff T. €. COCTaRa HMpecTYILIEHif.

S@. Hiuenkic yuense BBeIN DPA3IMUHEIA TLICHIA cocmd-
8G mpecmynJdenin, Bb CMBICTE WHCTO YIOJOBHOMB. ITOTH CO-
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CTABT MOXETH OHITL 00wiii WIA ocofenmsrii. IlepBRi 3aKII0Ya-
ers BB ce0h 4epTH, 00LLT BCHMB IpecTYILIEHIIME, (6e3b Ko-
TOPHIXs HUEAKOE TpecTyIleHie He Msicamo. OcoGemmsiit eo-
CTABh NPECTYILIGHIA COCTOHTDH H3B YCIOBLH, CBOHCTBEHHEIXH
JaHHOMY IIPECTYILIGHII0 H OTIMYAIEXE OHOE OTH APYIHXB.
06a 911 IOHATIA—OTBIEYEHHEL, NG00 Bh IBHCTBHTEIFHOCTH OHU
BOILIOWAKTCA BH OTUHD JAHHBIHA @akTs. OTIHYAlTE eme oco-
Gennviii cocmass opuduueckiti W axmuveckiii. 1lepBLIii cocTOHTS
U35 THEXDH HeOOXOAUMEIXH 4epIh JAAHHATO IpPECTYIIeHid, Ko-
TOPHXH HAIMIHOCTH WIH OTCYTCIBie NaeTs ALAHID HIH OI-
HIIMAeTh Y HEro XapakTeph TOTO AN IPYTaro IPecTyILIeHIf,
QARTHICCKill COCTARD COCTOMTH H3b THXE HSMBHIHNBEIXE, HECY-
IIECTREHHEIX'E YCPTH, KOTOPHIA, COCTABIA] CH3IOHOMID JaHHA-
ro CIyTad, MOTYTEH GLITH BaMBHCHHI IPYTHMH 0e3h HApYLICHis
mpmxmecﬁcaro cymectea mpecrymtenia. Ioroxums aro A me-
pexomurs B pyry maison. IOpmrmyeckill coctaBh mpecTyiLie-
Hifl COCTOUTH 255Ch BD HAHECEHIN HEHM3.IETHMArO yn'ﬁ%a.' Yro
HepeIoMIcHA PYEa a He Hora, WIA 970 HE BEIEOIOTH IIash;
yTo yBBULEe NPUINHEHO Nadkoil, a He &erb3oMb; 4To AbAHIe
COBEPIIEHO BB KOMHATh, a He Ha yIIIb, ILIM Bh CaZy: BCH ST
oGecToATeIbCTRA He HMALOTTH HIKAKOTO BILAHIA HA IOPHAMIECKLH
XapakTeph npeefrynﬁeﬁia I IPUHALIEEATD Kb €r0 GaKTHIECKO-
MY COCTaBY. 2

84, Pasrtienie cocrapa IMpecTYILICHIA Ha cylsexmughbiii 1
005eKmueHbli COOTBRTCTBYETT HAUIEMY B033pLHi0, NGO OCHOBH-
BaeTcs Ha pasimdiu BHEYTpeHHei M BHbiluiHed CIOPOHEL Irpe-
CTyILIeHid. Ha gamgoli uss »THXH CTOPOHD HAXOAATCA CyIme-
CTBEHHHIA YCJIOBif INpecrylleHid. BHYTpemmss CTOpoHA €CTh
Aymia BEbBIMeH, — chMsd, I3E KOTOParo pasBHBAaeTCs MOCIBA-
uad. [leppas 3akT0YaeTh BH €E0L T0, YTO TAHHCTBEHHO IIPO-
WEXOXUT's BB TIYGUET JyunI BUROBHHEA, ¥T6 HEJOCTYIHO Ha-
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IWME YYBCTBAME; Bropag—JBIKCHIA TBA3, ABHCIBIA BHBIIHIA
u uxs mocxkrereia. Ionatie cooTHomeHiA 00BHXE ITHXE CTO-

"pO]I% COCTOHNTE BEH CBA3H CH CAMBIMH BadkHBEIMII BOIpOCaMu

YIOIOBHATO IIPaBa: YTO M KakB® JOLKHO HAEasHBATH? ITO €O-
OTHOIICHIE PABHEIMG 00pa20Mb EaK® M 3TH BOIPOCH OBLIE pa3-
JAUTHO TOHuUMAeMH. Kclm yToJOBHOE NPaBo JONKHO CIYHRHTH
TOJBEO IOAG3HOMY, TO TOTA CIBIyeTh AaTh NepeBbeh BHEII-
Heit cropowt. Hamporus®s Toro ecim sagaya yroIopHaro mpasa
COCTOUTH B OCYMECTBICHII CHpaBELIIBOCTH, TO TOrja Iepe-
Bhen Gyiers Ha BEyTpemHeii cropont. Ilepeeri m3®h BTHXD

- ABYXD B3LIALOBE COCTaBAAETDH OTMHYHUTEJLHYI0 TEePTY OTHOCH-

TeILHEIX'B Teopill (3a HCKIDTEHIEMT Teopili MCHpaBIeHIA IIpe-
CTyIHNEA), BTopoii—Teopiii abcororarxs. OGa oTH BOB3PBHIA
oauoctoponnd. Koria yrozopHoe mpaBo COCTABIAIO HACTh IPaik-
JAHCKATO IIM YaCTHArO IpaBa, KOIJa IIpecTyILIeHie O3Ha-
uamo o0MAy WIX BpeLH, MPHINHEHHEI! HHJUBHAY; BB 9T0 Bpe-
Mfi MCKIDYNTEISHO I MPeHMYIICCTBCHNO, IPH ONpeihIeHin
BHHOBHOCTH, 00pAmall BHEMAHIe HA BHBUINID cTopony (00B-
exTuBHOE Bosspbmie). b yeraHOBIEHIEMT NOHATIA, YTO Hpe-
CTyILIeHie ecTh HapylleHie IOpsIJka Bh TIocyapersh, Gorbe
i Gorbe CTaI0 BEABHTATHCS HApPy&AY Bo3sphbHie CYOBEKTHBHOE;
W ToTja Havaln Gorbe o0pamaTh BHEMaHI@ Ha BHYTPEHHIOD
CTOPOHY IIPeCTYILICHId. ;



F1TABA I

BHYTpeHEAA CTOPOHA NMPecTYILIeHid.

OTIBIEHIE I

: Cy6BeETS IPECTYNIOHII.

Emo moscems cosepuiemd npecmynJenie?

82, I3t noHATIA NpecTYILICHIA Kakh 0maHis, EAKD Omii-
¢meiA, BEITEKAETH, UTO OHO MOECTH OEITH COBEPIIEHO TO.IBKQ Ye-
J0oBEKOME: W00 IhfAHIe ecTh obHapyikeHic cBoGoHoii BomI, Eo-
TOpad COCTABILECTS HEKIOIHTCALHYI NPUHALIEIRHOCTD JEI0BS-
k. Es He MMEOTH Kakb OXYUICBICHHEIA TAKE H HEOTYIICBICH-
HEL co3dania npupojsl. IMmage 5To MOHEMAIH BS APEBHOCTH U
BB cpepmie Bbka. [IpeBHee aeHWHCKOe NPaBO 3HAI0 YTOJOBHELA
KBJIa IPOTHED HEOAYUICEICHHBIXE NPEIMETOBB, KOTODHIE CIY-
gaiiHo HanecIu cMepTh 3eaoBbKy. IliaTons (De legg. 1X) BETa-

KOMB cIydab MOBeIBBAeTs POJCTBEHHAKY YMEPIIAro, OIpaBIAB- -

IIHCH MPENE COCHAAMU, Bmﬁpocmb Bemb 3a Npexrbasl rocyaap-
CTBA, HCKINYAA TOrO cAydad, KOr/ja IpeIMeToOMb, ToPasHBIIIIMD
ueI0BbKa, OELIG I'POMD MIH ApPYroil yaapn, GpomeHHsii py-
KoB Ooiecrsa. Uro Kacaercd 3aKOHORB OTHOCHTEIBHO OmMEIHM-
CMBERHOCIY HOUGOMHDITT , TO 3THCH MOMKHO NPHHATH TPH IEpiofa.
Bo spemanepsazo nepioda 4e10BbKS, €le MaJ0 pa3BUTHLH, IPHIN-
CEIBAIE AHBOTHBEIMG PasyMb, BUMHAIE IPOTHBE HUXD HCKH H CY-

o
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ZATE ¥XE KAk TPECTYNHHKOBL. JT0 MBI HAXOIUME Y 3opoacrpa
H B cpejuie Bhra (eM. Texersl y I'eji6a, Lehrb. des deut. Str.
Rechts., Leipzig, 1862, II,197). Coja ZoLKHO Toke OTHECTH TIpII-
KOJayaBadie ACTPeGOBE KB CTEHAMB JOMOBS, YTd HAPOLE BB HE-
KOTOPHXH MBCTHOCTAXD CYUTACTE MBPo10 yerpamenia. Bo emo-
POMT NePi00Ts, XOTA 3AKOHOAATEIb He CIHTACTE RUBOTHRIX'E JUYHO-
€TI0, HO IPeCTEyeTh MXb CUMBOANYECEH. TakoBE 3aK0HD MOII-
CeeBh, 0 EOTOPOMY BO.IL, IPoGOLaBUIil poroMs Yemorbra, H0.1-
HeHD OBITh M00HTH KaMuamil. Iloxo6Hoe mpaBHIo0 HAXOZUME BT
KaHOHHYCCKOMB IPaBE KaToINYecKol uepken (Mulier, quaeacces-
serit ad omne pecus, et vult ascend: ab eo, interficietis mulierem
et pecus.* Can. 4, caus. 15, qu. I). By mpemvems nepiodn rocmo-
JMHE MOZETH OCEOOOZUTLCSA OTH OTBETCTBEHHOCTH 32 BpeIs,
HPHYUHEHHEI 6r0 XHBOTHEIME IR PaGoME, ecil HXT OTIACTE
morepukpuemy yomToR®. TakoBo mpaBmIo puMckaro mpasa
(Inst. IV, 8, § 2). DT0 yEe cocCTABIAETH HEPEXOLh KD HOBBI-
IIMME 3aKOHOJATEIbCTBAME, KOTOPHISA He CYHTAITH Heclpape-
IIUBHME IPHBIEKAT: KB IPAEIAHCKOH OTBETCTBCHHOCTH TOCIIO-
MUHA 33 Bpelh, UPHYUHCHHHH RUBOTHLHIME, XOTA U IIPEBHINA-
omii TBHEHOCTh CaMaro KUBOTHATO.

$3. Illpecrynienie Mo&eTs GHTb COBEPIICHO TOIBKO GH3N-
UECEIME, HO He DPUIWYCCKHNT JHIoMb. Kopmopanin, o6mums:
| JpyTid DPHANYECKid INIA CYThH OUKNIN, HemMBIOMiA Kbii-
CTBUTENRHATO OblTiA; ghiicTBHTeIbHAR JHYHOCTE — JHIIE
Bp efununk. Toinko npeseTaBuTeln STHXL HPABCTBEHHEIXH
NI, UX'B WIEHE!, MOTYTE X0TETh U AbiicTBoBark. MumMoe mpe-

- CTyIUIeHie DPU/ITYECKaro MINa ecTk [0 CYIECTRY CBOCMY TIpe-

CTYIIeHie THXD W3b €I0 WICHOBS, KOTOPHIE YYACTROBANN B
copepurernin. Eem6n fgame Beh WIEHH IPHHUMAIN yyacTie,
B%: IPECTYILICHIH, TO I B 9TOMB CIyYah OTBETCIBEHHOCTD IId-
Aafa OBl HA EaEJaro ylesa IOPO3Hb, a4 HE HA BCBXH KaKkb Ha
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coGHpaTesHoe JHIo. Yr0I0BHOE IPUHYEIENIe He MOECTE OLITh
HATPABICHO Ha OUETHBHYIO BOID. DT GUETHBHAA BOAL I0PH/M-
yeckaro JuNa MMBETT OUpeIbIeHHNI EPYIs JALHCTBIA, Kak/Aasd
KOPIOpPAIisl, KAKI0e TOBAPUIIECTBO CYMECTBYeTh ALd OMpeAL-
JenHo# 1whan. YIeHH, IpeRHINARIC IpeiBIs AEATETHHOCTI
TOBAPUIIECTEA, KBACTRYITSH e Kakh KopHopamid, He Kaks 0pH-
IEIecKoe, 2 EAKE MHATHOe Mo, IPHHEMAlmee yyacrie Bh
IIPOTHRO3AKOHHOND JbAHIN. OHENiA KOPHOPATHBHON .JIYHOC-
TR DPUAATA [ MBECTHEIX TPAKAAHCKHXS oTHOIeHiH. [Jomry-
meHie B JPEBHEMB TePMAHCKOMDB Tpaph BOBMOKHOCTH COBEP-
meHis TPecTYILICHIA NPHANIECKHMD JUIOMD JPOH3OULIO OTT
npuvbHeHia IPHEIUIOBT: TPAKIAHCKAro IMPaBa Kb yroJOBHOMY,
BCIBACTBIE J0:EHATO IIOHNMAHIA CBOJCTBEHHBIXB YTOIOBHOMY
TpaBy HAYATH OTBHTCTBEHHOCTIL

Boaa u cosnanie.

S4. Ilpecrymuoe ,E’BHHI& ects oGHapyeHie BOIW; Kb 3T0-
MY CHOCOGEHT, TOILKO TOTE, KTO MMBETH cBoBoLHYI0 BOAW. 13D
TAKOTO TOHSATIS MPECTYILIeHiA BIAHO, YTO He Ra&kJBli 1eI0BBKD
MOKETH COBEPHINTH IpecTyILIeHie W BMEBCTS ¢ TEHMB IOJIE-
AT YTOIOBHO]i OTBETCTREMHOCTH. 3ALCh HE MECTO PASCYRIATE
0 TOMB, HMEETH JH YeIOBSEE CROGOMIYID BOMO MMM HETS,
1 OI'SHHBATL TEOPIH MATEPIaIICTORS, CEHCYAINCTORE, ACTCPMI-
HECTOBD I 1[PEJICCTHHATORD, OTPHUANIINXD esl CymCCTROBAHIE.
DT0TB BOUPOCH IPHHALIGKNTH Kb OWIOCORIN BoOOINe, IIpe-
IMYIIECTBeHHO e KB oTukb. CBooaa, KAkt CIIOCOOHOCTE OTPE-
JITBCS OTT BIIAHIA WyRCTBEHHOCTI I TO/[THHETE ABAHISA CROI
uxet goopa, ecTh HeodXouMoe yedopie npasa. Cocrapisers
cBo6oa HEITO OCHOEHOE M BMECTE CB TEMB HCXOJHYK TOURY
aa sTaen? U e erbiyers MpefIoaararh ee, 9To0b 1ath Cil-
1y W 3HAUEHie HpaBcTBEHHOMY 3arony ? lIpmeyma am ona 1exo-
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- BhyeckoMy Jyxy? Beb orm Bompocsr Gespazmmamsr mism opu-
b CTa, AIA EOTOparo BMECTE o CEOGO0L0I0 HCYE3I0 GEI IOHATIe 3a-
- KOHA H HakasaHif, LI KOTOPAro padyMHasd CBOGOIA COCTARIA-
T OCHOBaHie yrouoBHATO mpasa. 11 Hach ZOBOBLHO coria-
|| CHTBCA BB TOMB, TT0 CII0B YEI0BBEE He UMBIL CBOGOIHOM
BOIN, TO OHB HE IMLID OBL 06 Heit BHYTpEHHATO cozmamis, me
YYBCTBOBAIE OEL YIPHISCHIH COBLCTH BE cayuab corbamisa 314,
 He OTBETCTBOBAIB OBl 32 CBONI ALHCTBIA, He OTAIMYAICH G OTE
JREBOTHATO.

85. /HupoTHOE HMEETT TOWe DUIMYCCEIR W yMcTBEHEHS
cn.m HAXB EOTOPEIMH TOCIHOJCTEYETS ero B0 HO OHO HE Myh-
ers cBOGOIH BO.TH, HA KOTOPOi OCHOBaHA OTBBTCTBEHHOCTE We-
JoBLEa. JTa CBO00AA RO HCTEEAETH U3 PasyMa. Pazyms ecrs
.iqg_OCOﬁHOCTL Ayxa, KOTopas, BOSBHINAACH HALE SHAHIEMT 9aCT-
HOCTEIf, 0OHNMAeTD IIXh B3aUMHOE COOTHOIICHiC I PACKDHIBA-
€15 00misl oRATIA 1 nparuia. locpesetons sTixs ofmmss
HOHATIH, Jel0BERS HpioGpETaeTs CBOGOAY BEIGOpA I BO3MOE-
OCTh MPOTHBYGOPCTBOBATh BHBMEEMY BaisHin. Pazyms ocro-
ﬁom,u;aem HaCh OI'p TAKOIO BIifHIA W IEIaeTH TeloBhka ca-
. MOCTOATCILHEIME TBOPUEMS eTo [hiicTpiil. Ecanm ueropbre moi-

BepraeTca BHBIINNMG BIAHIAMSG, 3HATATS, 910 OHE 06[yMAHHO
~ IOKOpHICA UMB, T. €. YTO UMD PYKOBOAUTH He BHEIIHAS CH-
, HO PBIMMOCTL €ro BO.M.

86. [hamie ueloBiEa NpoABIfeTca BB W3BBCTHOME 1Io-

. ?-_'I‘E.I{CTBiH, T. €. OTPa%kaeTcd BO BHBIIHEMT Miph; ABHEeHie,

AaHHOE OJHOMY HPCAMETY, MOXETH Bo3LICTBOBATH H Ha Apy-

i, W Takh jJarke go GesEomeynocrm. OZHAEO B DTO BO3Li-

i€ MoKeTH GBITH Ha CTOILEO BMEHEHO YEAOBBEY, HA CEOIb-

OHO ecTh Z510 €ro Boam. B wael cpoGogmoil Boam Jesurs
10
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ROBMOEHOCTH BEIOOPA. T2 BO3MOKHOCTH BEHIGOpA CYMECTBYETR
Torga, KOTJZa BRIOUpalmiii 3HAETH YT0 prbupaers.  OBoboza
IhifcTROBAHIA HepasphiBHO CBf3aHA Chb cosnguiemns. O TIeMB KTO
He 3HaeTh, Yero KTO HE IpejBuIbIh, TOTO HE MOT'B XOTLTh,
Ha To He MOrh phumThed. BHHA IpoCTHPACTCH Takk JAICRO
KaED I Irpe;mn,a'ﬁﬂie. K10 yaIapdaeTs Apyraro 1o pYRT’: e SHHIH,
YT0 TOTH JCPEATH CTCRIAHEIH COCYAB, HANOIHEHHEIH BOCI[J.I:RD—
MEHJOIIIMCST BEmEeCcTBOMb, He MOKLETD GLITh MpH3HAHB YOii-
11e®, ECII BCILJCTBIE TOTO MOPAKEHHELH THIUIITCA RUSHIL Eean
MBI TOBOPHMB, 4TO KTO 00 XOTHIEH CABJATD T.O-TO, T. €. 9TO0
0D XOTEIT HERLCTHATO IIOCTEACTBIA CBOETO ABAHLA, TO 310 3HA-
yuTh, 9T0 OHD IPeABHALIE 3TO MOCIBACTRIC U HelIalsb €ro 0Cy-

TIECTRIEHid.

®%. lpedsudnnie TOTEHO OBITH pasyMHoe, T. 'e. Takoe, Ko-
TOpoe IONIMACTH 3HATCHIE H;exaemaro'nocﬂmcmm; To.umjo IIpr
3TOMB YCIOBIN rhamie 6yAeTs HeTeYEHIEMb ICTHHEO cBooo,szofu
RO M IIOAHATO cosuamia. KTo xoTd m IpeABHIuTS no.c.a'n,u;cmm
CBOETO ABAMHIA, HO HE B'h COCTOMHIN MOHATh UX'D SHAIEHIC 10 OTHO-
[ICHI[0 Kb 3aKO0TY, IIH KT0 He IOHAMAeTs, Y10 JbAHie eTo IPOTHBY-
GaKOHHO, TOTH CBoeil BOII He MPOTHBYCTABUTD BOII OOIICCTREH-
HOif, TOT' HE YIOTPe0.IAeTs CBOI0 CBOGOTY BO 310 L HE MOKETD MO~
Tesxath orphTcTReHHOCTH. MOMKHO I HARASHIBATEH CYMACIIE/IIa-
T0, KOTOpEIH, 3apb3BIBad CHANIATO, CO3HAETH, UTO J@aeTm ero
M3HH, HO e TI0CTITACTD IPECTYIHOCTH CBoero rhauis. B Aif-
i BB NPOME[IeMD CTOIBIiN IPUTOBOPEHEl GBI 32 yoiii-
¢TBO Kb TMOBLIIGHI ABa MalbuHEa, He jJocTurmie 10-1BTHATO
BO3pacTa, Ha TOMB OCHOBAHIM, IO OJUHD H3% HHXD Obmars
moert yoOlicTBa, APYTOil e 3apELIT BL 3€MII0 .yﬁnraro: Pea-
JCKCIA, BHI3BAHHAA CTPAXOMD IIOCIL COBEPIICHIA XBAHIA, HE
ecTh eme IOEA3aTeJheTBO TOro, UTO IPaBOBOe 3HadeHie XBA-
Hig OBLIO HALICKAIEME 00pa3oMD IOHATO B MAHYTY CoBepIIE-
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Hig"). W raxs ME yOhmzaeMes B TECHOI cRa3m MEE LY BOJIEID
I PasyMOMB 1O OTHONICHI® ¥XT KB IPECTYNEOMY [hicTBil.
Ouesnjno, uro BryTpermas crasm MEEXY IhiicTByomuME Ii-
HOME M IOCIBICTBIEMD ABAMIA COCTONTS BB WpeIHaMbpeHinm
B nperBuAbH. TakuMs 00pasoMs Temeps MEL MOKEMT CEABATH:
YTO IIA BMBHeHIT JUIY ero rEAHiA Heo0X0uM0, HE TOILE) YT06S
OHO XOTE0 M3BECTHATO IBAHIS, HO TTOGE M Pa3yMHO €ro Ipei-

, BEIEJO; 9TO AIA TOTO, IT00'b GHITDH CIOCOOHEIMT KT COBEPITEHI
DPECTYILICHIA, HeOOXOIMMEL, He TOIBkO CBOGOIHAS BOJA, HO
¥ CO3HaHie, MpeiBuisAmee MocIbIcTsid ybamia. Born mma BHY-
- TPEHHIE DJeMEHTa, /Ba CYIeCTBeHHHIA BHYTPOHHIA YCIO0BisA
IpeCTYILIeHiA,—Bold T co3HaHie.

$8. HixoTopHe IOIATATH CYMECTBEHHEIMT BHYTpEH-
. HEMT, YCIOBIEMB TOILKO CBOGOLY 7. €. €BOGOZHYI BOI, Apy-
. Tie — ToTbRo cosmamie. Bossphmie IEPBHIXE HE OTINIAeTCH
| BB CYUIHOCTH 0TS HAWIET0: OHH Bb CIOBE CcROGOa 3aKINIADTT
¥ cosHamie. XoTA CBOOOXHAS BOXA HOUTH HE BO3MOEHA 0e3b
- CO3HAHIfA, OJHAKO KB HEIb3s YKA3BIBATH HA CBOGOTY Kak® Ha
. GIMHCTBERHOEe Yyc.Jopie IpecTymieHis. CBo6OIHAA BOIA B3aKIi-
;.“'I'aeT’I: BB ce0h MBIILIEHie W 3Hamie, HO HE BB Toii HempeMBH-
HO CTeIEHN, KOTopas Wy&KHA JIA YTOIOBHOH OTRETCTBEHHOCTH.
Hostony wmspkermas CTCIICHb. YMCTBOHHOH 3PBIOCTH X0LEHA
CTaBIATH OTABIbHOe yeaopie. CaMbiif yeepimsli 3amETHUKE
- Teopim, mo RoTopoit PasyMb CUHTAeTCA EIMHCTBEHHEIME BHY-
- TPEHHIMT YCIOBieME YTOIOBHOI OTBLTCTREHHOCTII — Bep-
7 Heps (Lehrd., § 775 Grundsaetze des preus. Str. Rechts, Leipz.,

) Mu aghes nmubews b BHIY €aMy® IOJHYD Q0pPMY IpecTymHaro

Ibmnis, Huze (n. 155) YBUAMMD, YTO BHHA MOKETDH COCTOATh I BB TOMB,
| ¥T0 amo we BO3Iepkatock orb AkaHia, KoTOparo BperHoe mocIbICTBie
; Mpexsmtio (GeameyHOCTE), WM BB TOMB, 4TO 01O BpeIHaro nocIbIeTeia
| He Hpesugkro (meocMoTpuTeIpHOCTE). CpaBm. . 75,
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1861, § 69). Om® moraraerTs, COIIACHO poasphuio I'pusun-
repa (Pathologic und Therapie der Seelenkrankh., 1845, exp. 37),
Y10 IOCPEACTBOMT DTOI TEOpil MOEHO M36BIHYTh METAOU3H-
gecRoil BAYTAHHOCTH II0 BOIPOCY O cBoOoIHOH BOM, H YTO
9Ta Teopid BeIeTh Kb YCTPAHEHID BCEXT 3aTpY/AHEHil BL 9TOMB
ormomenin. ITo mpktrin Bepuepa coseplieHHO H3IHIIHS TPe-
GoBaTh CBOGOHOI BOMM KAKT BTOpAaro yeaopia: IAh €CTh Pa-
3yMB, TAMB CYWECTBYETH W CBOGOAHAT BO.SL AOIYCRAThH md=
nia sine delivio (6bmencTBO (3B Gpeja), T.e. OTCYTCTBi€ CBO-
GorHOlT BoAM mpH XBHCTBIN 3IpaBaro pasyma,—Io €ro MELHID,
eacMEICITIIA. DTO Bo3PhHie PasbIa0Th aHr MiiCRie KPAMIHATI-
. CTHI, KOTOPHIE IYMAWTH, YT0 YTOA0BHOI OTRETCTEEHHOCTH 10.1-
KEHD TOIeHKATh EAEIBIT, KT0 pasINTaeTh Jodpo OTh 3.4,
34K0HB OTh Oezsaronin. Mubmie DepHepa DOLIEPLHBACTD
asroputers Dcxupord, ['enke u Racmepa (Handb. d. ge-
richt. Medic., Berlin, 1864, I, 474) m Canramca (Verkehrte Wal-
lensiusserung, Erlangen, 1862, ctp. 65); HO CB ApyTo# CTOPO-
HH HabmogeHis, cxbiannest lnaenems, ToobayepoMs U
QpunpeiixoMs (System der gerichtlichen Psychologie, crp. 465;
Bemerkungen, Nurnberg, 1855, ctp. 55), FOBOPATS BB I0IB3Y IPO-
THBYIO0AHAT0 MABHIL OHE 3aMEa0TE M3BLCTHEI COCTOSHIA
xywu (manie sine delirio M AEKOTOPE BEA MOHOMAHIN), B IiiO-
TOPHIXD TEI0BBKD MOHNMAETD OUMG0IHOCTE CBOCTO CTPEMICHIA,
EAIBETS 0 TOMB, T, 0HAK0D, HE MOKETH IPEOLOIETH ero, Hio
OH'B TUIICIrS [CHXITecEoH min BEyTpenHeii crodoer. Taxoe 6o-
akanenHoe coppamenie Boan Stark (Allgem. Pathologie, Leipz.,
1838) masmBaers hyperbulie (pasipameHie BOJM). 1 g% HacTO-
mee BpeMa HEEOTODEIE TNHcaTeOI IOAIEPHHUBAITE MHEHIC
OpuapeiixauToodayepa Taxrup. Karpbayms (Grrup-
pirung der psychischen Krankheiten, Danzig, 1863, erp. 95, 145)
IPUSHAETH COBPAICHIE BOAH HE3ABHCHMO OTH CQEPHl MBICIH
H TyBCTEA. Hecomubauo, uto TTE ecTh cBo0o/ja, TaMb Cymie-

o
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CTBYETH N U3BHCTHAS CTEIeH CO3NAHIA; HO M3 DTOTO CIIC He CIb-
Ayers, ITo6h ¢B0GO/A HEH3OEEHO HaXOJHIACh TAME, ITh €CTh
cosHamie. OBoboja MBIILICHIA MOEeTh ALHCTBOBATL 0635 €BO-
Gomel camoonperbieHia. Kemm cosmamie He MOKETEH OHTH UC-
ETOIATEIGHEME MAcHITaoM® JYIIEBHRIME 60rb3Heif, To 0HO
PARBHEIMTG 00pasoMT® HE MOEETH OBITh €IHHCTBEHHEIME OCHOBA-
HieMD 414 ompefbIeHid YTOJIOBHOH OTBBTCTBEHHOCTIH.

OTIBIEHIE II

HesmbaaeMOCTs W 64 IPHYHHEL

A O HEBM%HHE.MUCTH Bo0OLYE.

89. Boas u cosmamie cyTh ABa BHYTPeHHIA YCIOBid, Gesn
KOTOPHIX'D I[PEeCTYIIeHIe CYMEeCTBOBATE HE MOEETh. TOTH TOMb-
EO CII0CO0EHD COBEPIINTDL IIPECTYILIeHie, KTO MMEETH B0 H
cosHamie. IlosToMy He Ea#gHd TeIOBBE® CIOCO0EH® COBEp-
UMTh IpecTyILIeHie ¥ BMBeTh ¢b THMB MOJLIeEATh YTOJIOBHOMH
oreBreTBeREOCTH. (OTeyTeTBie 5TOHl CHOCOOHOCTH HAZLIBAETCA
HesMmiAemocmio (nontmputabilité, Zurechnungsunfihigkeit, inca-
pacita di delinquere). Ob-caMoii HE3mIEH 10 camMoil BEICIIEH cTe-
HeHH CBOOOAE YeI0BBYECKOH MBI BHAUMB NOCTENEHHOCTH IO
MEDE pasBuTIA co3HaHiA M ciIel Boiu. OJHAKO B MEHLY BMB-
HAEMOCTLIO, IPEII0.IaTaldINeI0 CIIOCOGHOCTD COBEPIINTE IPECTYII-
JeHie 1 HEBMEHACMOCTII He MO&KETH GEITh HIYEIo MOCPeCTEYI0-
maro. Yel0BLKS LI 0TBEYAETTL WM HE OTBBUAETH 33 CBOH IBA-

Hifd, BIafBeTh 1IN He BIALLeTh BHYTPENHEI CBO00L0; IMbEeTD

KM HenMBeTh co3HaHid. BMBHAeMOCTH M HeBMBHIEMOCTEL TOY-
HO pasrpaHmieHsl. CrymeHm Bolm H CO3HAHisA, CTYHNEHH BHY-
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TpeHHeif CBOGOXLL, 0 KOTOPHIX'H MHI TOJBKO UTO TOBOPHII, MO-
IYTH CYIIECTBOBAThH TOIBEO BH Iperblaxh Bmﬁ@emocm, 5
IMETE BIiAHie Ha ompegbleHie CTENeHH BHHOBHOCTH. BMbHAe-
MOCTB HE BCErJa 32KI0YAETTH BH cedh OJUHAK0BOE KOMITECTEO
YMCTBEHHBIXE KadecTh. Ho, He CMOTPA Ha 91y KOMMICCTBOH-
HyI0 CTOPOHY, YTOIOBHOE IIPaBO IPHSHACTH TO.IHKO BM'BHHGMOC"I'I:
wim mepMBHAeMocTh. (yulecTBOBaHie IEPeXOAHBIXD COCTOAHLA
MeKIy NCHXHYCCKUMH 3IpaBieMs W HCHXHICCKOD GoIbsmilo
(cocmosnie oypanuuenia 60au), ToBopurs Friedreich (System,
cTp. 122), Hé MOKETs CIYAUTH OCHOBAHIEMS CTyNEHAM®, 1‘10-
CPeJCTBYDIWEME Me&Iy BMEHAEMOCTIO M HEBMEHAEMOCTIN.
XoT4 5TH IepeXOIHEEA COCTOAHIA H CYWECTBYOTH, OIHAKO HB
BO BCAKOMD cIydah HIM HACTYIAeTh TO COCTOAHIe, BB KOTO-
POME Ge10BEED TEPAETD CBOGOAY caMoonpe,(kleHiA BONE, U TOT-
A2 ABageTcs HeBMBHAEMOCTB, I HA060POTH ABIAETES BMBHA-
eMocts. Hu 0 yeM® cpeiuems MEEIY DTHMH ABYMA COCTOAHIAMY
TOBOPHTH He Bo3yoxHo. Korla passuBaeTed ®HsHIeckad 60.I53HE,
H3E KOTOpOil IocKh BHITEEAETDH YMCTBEHHad, TOTAA, HE CMOTDA
Ha Mepexofs Kb NCHXUIECKOMY CTpagamiio, YeI0BLKE He BCer-
Ja BIAZACTH BB COCTOAHIC HEBMEHAGMOCTH: MO0 TOra OHD
eme Mo&eTh BIaxrhTh Bodew. Ho Korja 60aE3HbL PO30BHETCA 10
TOrO, UTO CBOOOJA W CO3HAHIE IpeKpamanTcd, Torga BMLCTH
¢h TEMB HAUMHAETCA HEBMBHAEMOCTS.

9@, 121 HCBOIMORIOCTH JOIYCTUTH HEITO TOCPEACTBYI0-
mee MexIy BMBHIEMOCTI0 I HeBMBHAEMOCTI0 HCTEKaeTh, 4TO
HayEa OIPAaHHYHBAETCA 3X5Ch TOMBKO PHIICHIEMD BONpOCa: KOTr-
Ja, BhEAKNXH CIyYasdxb, CYyIIECTBYeTH HEBMBHACMOCTD, KaKD
HCRIOYeHIC H3H NPABUILHATO COCTOMNIA T6.10BEE], 10 CYmMEeCTBY
CBOEMY 0JapeHHAro pasyMoMb I Bolel. [L1d paspbmenid BTIIX.'L
BONPOCOBD MEI JOEHEL OOGPATHTRCA Kb YI0M06HOU NCUTOAOUY.
Korja pasBuBalTCi BL YeIOBEKS YMCTBEHHELL CIIOCOOHOCIH,
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COCTABIAIOMIIA CYICCTBeHHOE VCIOBie OTRLTCTReHHOCTH? Ka-
Eisl BIifiHifl IPiOCTAHOBINBAOTD HIH YHHYTOKADTH HXE pas-
BHTi€? HTH BOIPOCH HPHHALIEKATE HCKIOUHTEIBHO IICIXO0I0-
Iin. Bp Kakoil CTENCHH 3aKOHOJATEIL MOKEID KACATHCH e BO-
TPOCOBT, 00 HTOME CKEeMB LOAPOGHO, Pascykias o TpH-
YHHAXD HEBMLHACMOCTIH. JTH NPHTHHEL CYTh ILIH 06biKHOGERIbIA,
HOPMAIBHELSA, HIN upessvrugiinvin. OGHEHOBEHNAS NPABHIBHAA
HOPUYUHa €CTh MEI0ABMCME0; CIYYAHHEIA ITPHYUHEL MOKHO 0G-
HATH TOAT OOIUMT HAZBAHIEME (0ArmaHe,

B. Manonbrerso.

91. Pasyus i cBoGoJa, 2 B 10BATEIRHO I CIIOCOGHOCTE O/
JAGHKATE YIOIOBHOH OTBBTCTBCHHOCTH, HE MPOABIANTCH BIPYLS.
U mocreneHHEINE pasBATIeMT OUIMIECKHXD CHIT Pa3BHBAIOTCS
H [YMIEBHLLS CIOCOOHOCTH. Juma €CTh CYWECTBO TEIGCHOE; pa-
3YMb BB HEMT eIle He npocHyIcsa. Ouo IBIEETcs Bo BUBIIHEME
MipE, Ges® BHYTpeHHEl IEATEILHOCTI, TO, YTO OHO Ib1aers, He
€CcTh ALJ0 BOMM, a CHIB Mpupojsl. [5TH e HMBOTH Hartema-
MAro CaMOCO3HAHIA, HII CO3HAHIA BHBIIHATO Mipa. OHI He BB co-
CTOSHIN COCTABUTH CeGE OTBICYEHHBIA IOHSTiH, TIpenMynIe-
CTBEHHO e momATie 00b ofasammocTsixs. Omu IHBYTE HCEI0-
HATEILIO BB HACTOAMEM ! BCE, ITO KACAETCA GYAyIATO, TLIM 9TO
0 KpaiiHefl MEph He 0CYICCTRAACTCA TOTIACH, KAKE HIIp. Ha-
Eazamie, HE JOCTYNHO UXH YMY T He MOKETE PYLOBOIHTH HXE
ALHCTBIAMU. MBICIL MXB HeficHa T Ge3CHILHA KAKB W S3LIKE
Ix'n. OHa PAsPUBACICA NAPATETBHO Ch PAsBITIEME pbun. Be me-
PIOXE, 3AKT0TAOIENCS MEIK Ty TepeMBHoI0 8Y00BT, HEPBOIO 3apeto
Pasyma, 11 co3pELEaHiens, T. €. B TAKD HASHBAEMOME BO3pacTh

HAROUURG T OMb6ouKy, TIOREKT IETKO T0LJACTCA BICUaT LN
M HE MMTeTs caMocTosTebHaro MEbHIA. [ame mpn OBICTPOMT pas-
BATIN YMCTBOHHBIXG CHOCOOHOCTEH, mpH YCHIGHHOME PACIOI0-
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SEEHIN BT HAYWIHIME 3aHATIANE, BB TEXE cfry_qam, Ik 00da-
BAHHOCTE T AOGPOTBTEIB JONEIH MMBTH BIfAHIe, MBI yCMATPH-
BAeNT B'b 3TOMB BO3pacrt ABICKY HEOOLYMAHHOCTH U .ueEI{o—
Mpicie. Ky IsMEBATIOHHEIl TYHETD, BD EOTop@% THEI0 IPHOIH-
®ACTCSA Kb COBEPIICHIOMY PAIBHTIO, PUIMIECELS Ke I YMCTEOI-
HEIS CIIEI HAUHHALTT CBOH OTIPABICHIA EO BCCH NOIHOTS, 0TO
JoNOWecKti 603pacms, T. €. TMEPioLh uo.uogoﬁ 3p'I’:JIOCTI'I.- I[o.rmBaEﬂ
3phIoCTh I BOOGIE IO3HLINEe NI Gorke paHHEE PasBUTLE
¢4 3aBHCHTH OTH EamMara. MaIbunkd OGEIKHOBEHHO HAYUHAOTE
cosphBaTh 0K00 14 I5TH, 3a MCEINYEHIEME OTAICHHATO cT.B;::
P2, Ixb 5T0 HACTYHACTD II03XKE, BD 18 abTs. [EByIIEH BB yni ;

PEHHOND EJuMarh co3pBLBANTE HA 16, ma ork Esponst Ha 24,
35 Aopurt 1 JOxEoH Asiu Ha Y, BB OTAQICHHOME ¢hpepb HA 3
roxy. Ho gaxe BB ofmoil I TOMXe CTPAHD Y PAsHEINE nH,u;ﬂ:BT

AOBB co3phBamie HEOJUHAKOBO: 3T0 3aBHCHTD 0T TeNfIIepaf\tLBH a
1 BocmuTaHia. (GPa30BAHHOCTD YCKOPACTT COPHBAHIE; Y KO-
aefi gepeBeHb OHO Losgube TEMH BB ropf};r.ax'b. Bzt spraons 603-
pacmm ThICCHOE M YMCTBCHIOC PAIBUTIC oﬁﬁapymae'J:CH BO
BeeMs 6acext. ThIo npioGphTaeTs HOIHOTY CILID I CIOCOOHOCTE
IepeHocHTh HANpAKEHe HXE; Cb APYTOil CTOPOHEL PasyMb ;101;
XOAHTE 0 MeRheTHO 3phIocTH, BOI Ke — /0 PEIIITEIRHOCT

H CHIBL.

92, Kags npH TAaKNXb AHTPOMOJOTITIECKIXh HAG.110 [eHIAX'D
| JOEeD HMOCTYINUTH 3akoHoAaTeab? [Jorment 1T OHE ompent-
JUTH BO3PACTTH, BB KOTOPOME HAYMHAETCH YrOAOBHAL OTB'B"I‘-
CTBEHHOCTH? ILIW K CABAyers IPeI0CTABUTH cy{uf;}s phinenie
BB KQEZOME CIyuab, ABHCTEOBAIE 1M MAlOXBTHIA CB .cosna-
giems wm wBTE? 1), B IpaiIaHCKOME IPaph OIpesbIeHie B3

oo 1 e :
1 Carmignani (Elementi del diritto penale, Napoli, 1854, § 18 VE
cyasHd
H0JATAeTE, YTO BTOPAA CHCTEMA cOOIRBTCTBEHEEE TaMD, IAb OAHH CYX
: -
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PacTa, — BL KOTOPOM'S KKIHE CUHTACTCA MPABOCHOCOGHEIME
HIM BB U3BECTHOMN CTENEHN CTOCOGHLING KB TPAKIAHCKUME Ih-
SHIANE, — meodxofmmo. BozMomkmo I, 9YT06H TIOCYZAPCTBO
0 Ea&0H JIITHOCTH PBINATO OTABILHO, CHOCOGHA I OHA Kb TPark-
AAHCEHME aktamb. Compszenie IparoCmOCOGHOCTH Ch MBBECT-
HEIMT, BO3PACTOMB IPEOTBPAIIACT: 3AMYTANHOCTH TIPAkjiaH-
CEHXTH OTHOIIEHiil W IhIacTs phumienie cmopa Jerde HeEeIdm To-
T/Q, KOTAa CIBR0BAI0 OH B EAEIOMD CIVIah JOKA3HBATH W3-
BECTHYI0 cremens sphiocri. Bmpovews m HATEPeCh MAIOTET-
HIXE TPEGYETS, U100 SaK0HD ONPeBInTD, Cb KAKOTO BO3pacTa
003aTeIbCTBA X' GYAYTH IMETH sakonuylo cmry. [Apyroe ak-
J0 BB YTOJIOBHOM® IPaBh; 315CE, 2aK0HE, 0OBABIAA, UTO 70 H3BHCT-
HAro Bo3pacta CYUTACTH I0fell HEOTBHICTBENHKIMI YIoIOBHO,
OmperbIAers BMECTE ¢F TEMH OPaBHIo, OCHOBAHHOE Ha upex-
TIOJOKEHIN, HE BCETIA COLIACHOMD CB ALHCTRHTEILHOCTII. Ta-
KUMEB 00pasoMs MHOTie, X0TZ ¥ HeIOCTHTIIIE 3TOro BO3pacTa,
HO ALICTEYIOINIC €O CBOGOAHOND EOIEID I COHAHIEM, IIOCTAB-
JEHEL BB COCTOAHIC HeBMBHAEMOCTI; II Ha000POTH YrOAoBHASA
OTBLTCTECHHOCTE OOHHMACTT COGOK [HMNA HeHMBIMiSs IOIHATO
CO3HAHIA, TOIBKO IT0 TOH HpIYUHY, 9T0 OHM HAXOIATCA B BO3PacTh,
ONPeABIeHHOMS 3aROHOMS. IIpHposa He MOEKETS GhITh HenpeMtu-
10 CBA3ANA HSBECTHEIMII CPOKAMI, & IOTOMY 00'h YMCTBEHHOMT, paz-
BUTII HEIL3S Beerma CYXUTH IO H3BECTHOMY BO3pacty. I’I;mma
YMCTBEHHOC DA3SEHTIC OUNEPEeKACTh OHIMIECKOC I Ha060POTE.
Mumuemyatsnoern mpescrasisors HECPABHEHHO GOJLITEE Pas-
HooOpazie BH NCHXHIECKOMS, NCEEIN BB GUIIICCROND OTHO-
wenin. T'rt :me, crsosarersyo, BEPHOE OCHOBaHIC LIT ompe-
AbBJIenis SaEOHOME, WTO BB TAKOH TO AGHD H YACH TEIOREKE

PaspEmanTh earrTHYeckii, Apyrie—mopuimyeckiii Bompocs ; nepeasd ke CH-
creMa—ranb, 1k o6a Bompoca pbulaers oJMED U TOTH ke CY1bd.

Il
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pioSpETaeTs CIHOCOGHOCTE KB PARSIMYCHI0 NPABIHL OTH MK,
Z06pa oT'h 312, BHHE 0T HepmmEOCrH? He rosops yixe o ToM,
yTo HOBEPEA BOBPACTA MOKETH GHTH CONpPAKEHa Cb (OIBIIIMI
saTpyAHEHISMI, OIpelbIeHie BospacTa AId OTBBICTBEHHOCTH
YT0JI0BHOMH BIETETH 32 CO00K TO HEYAOGCTBO, UTO COBEPUIAI-
miff npecrymIeHie HECKOILEO AHCH 10 AOCTIGKEHIA BTOTO BO3-
pacra, He IOJBEpracTCA HAKAZANID; M, HA0OOPOTE, COBEpIA-
miii oHOoe HECKOIBEO ZHE mocTh FOCTILReHIA TOTO BO3PACTA
HAKA3EIRAETCA HA PaBHE Cb COBEPUICHHONIBTHUMS. ODTH MEI-
CIH BeAYTH Kb SaKIDUCHID, 4T0 OBLIO OB COOTBETCTBEHHEE,
eCI0D 3aK0N0IATeIh JePiRAiCs BTOPOI CHCTCMEL, T. €. He Ompe-
IBIATH CpOEa H IIPEROCTaBIAIB CYyAbE pEaTh BB KakJI0MB
cIyuah, ALHCTEOBAID IN MalorbTHiH ¢b cosnamiens. Ho mpa-

KTHYECEOC HpIIM'TBHGHiG 3TOT0 HayajJd TOe COeIHHCHO Cb 3ad-.

tpysmenisvn. IIpejamie cyxy abreil OELIO GBI Ge3CMBICICHHO
1 coGrazanTe sHo. Mer BEIBI ZOKABATCILCTBO TOMY B'h RHLILI-
CEOMD 3aK0I0ATeIsCTBE (7. 87).

$3. Ecim 3akonojaTelb HE MOKETs PBIMTEILHO Omperk-
AHTH BOBPACTA, Ch KOTOPAr0 HAYHMHAETCH CIIOCOOHOCTH KD OT-
BATCTBEHHOCTH YIOIOBHOH; TO, ¢ APYIOH CTOPOHEL, OUBITEH 10~
Ra3blBaeTh, 4T0 A0 M3BLCTHAI0 BO3pacTa JUTd IBHCTBYETD Gea-
cozuareibio. Ho I mepenre Iui 5TOTH BO3PACTh, YeT0BEES HE 1Ipio-
6pbTaers BAPYIS yMeTBeEHOH spbiocti. (b IOCTENCHHBIMT
Pa3BUTIEME IOCTENEHHO 0cIadhBaeTh IPEAN0I0Kenie HeBMbHsie-
MOCTH, HAKOHOI's HACTYIACTH BPEMf, BH KOTOPOMD, IO BCeid
BEPOATHOCTH, 1eI0BEKD AOXOJHTS A0 HALICHAMATO PAsIHIeHiA
gobpa m 31a, IO OOHATIS O0A3AHHOCTH H A0 CaMOCTOATEILHO-
et pom. TarmMb 00pasoM® OTHOCHTCIBEO BMBHAEMOCTH 3a-
KOHOJZATCIb JO.LKCHD pasImauTh TRE Iepioja: Mepiofs Oesyclos-
HOM Tieommmemaennocny; TePLOED CMHGCUMEALION OMGILMCIEeH-
HOCHU, BB KOTOPOME CYAbSl JOLECHD IPEEZE BCETO OIperb-
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JUTh, ABACTEOBAIL N BHHOBEEIR CB COBNAHMICME; W mepi-
\0IB Geaycaosnol omemmemsennocmu. Bo BTOPOMT Ilepiogh cy-
IECTBYeTs IPEJN0I0KeHie HeBMBHACMOCTH, BH TPCTLEMB—
BMBHACMOCTIL Paspmeenie stoxs ABYXDH NEPIOJOBE HYKHO I
HOTOMY, 4T0 MaJoABTHIH, X0T4 I IBUCTRYIONIH Ch CO3HAHIEMD,
AOLReN's OBITh HaKa3LIBAEME Membe CTPOro, TEME COBEPITCHHO-
TBTHI, u00 ows Gorbe IOJEEPKEHT BUEUATICHIAMT I HME-
ers Meahe 00XVMAHHOCTII I ONEITA. Ieo0X0AMMOCTE CMATYCHIS
HAKA3aHIT MpeJcTaBisercs I Bh HAark Iepioga GesyeloBmoit
OTBBTCTRCHHOCTII T. €. YrOJOBHATO COBCpIIeHHoXbTid. Takmms
00pazoMb cIBAYeTs TOIOKMTH IoeIb 2-To Tepioa Iepexol-
ghLil epioxs Gesycaosuoli caamuennoli omernmemsennocmu. Cosep-
HICHEOILTIC YTOAOBHOE IO0JANO GHITH ONpEIbIenc pambe rpak-
JIAHCEAT0: 160 YeJoBBED pambe AOCTHTAETh SCHATO TOHHMAHIA
Jo0pa W 31, HEKeIH HaLICKAWATO VIPABIGHIS CBOUMI Tbia-
MH, T. €. HEIUBIAVaibfaro caMoympasiemis. Ilumemmo »ToTh
OPOMERYTOKE MeAEAY YIOJOBHOO I TPaEIANCEOI OTEETCTREH-
HOCTII0 JO.GKEND GBI OGHUMATE IEPiOfT CMATYCHHOH Ge3yc.IoB-
ok orebreTBenHOCTH. Ompexkiemic BO3PACTA A1 KAKAATO W3
YIOOMAHYTHXH IEPIOLOBS 3aBHCHTH BB KALIOMB TOCYApCIBh
OTH amTpomoJornyeckuxs madrojenifi. Ilpaeza, uro ysasamie
TaKAXs CPOKOBE BICYETH 32 €000 M3RECTHRIA, BEINIE YEasa-

- HHEIL HEY/A0GCTBA; HO HII 0ZHO TeJoRkuecroe [hIo, HH 0J-

HO 3aKOHOJATCABHOE YCTAHOBIGHie, HEe MOLETH OBIThL COBEp-
merno. Ilsn ABYXD WeRbpHHIXE myTeii Iywme m3GpaTh TOTE,
KOTODEIH IPAKTHYNEE, T BT KOTOPOMSB YEIONEHisI COCTABIAOTE
HESHATHTCILHOE UCEIIOYeHe, B 0COOCHHOCTI €CIN CPOKH 6y-

AYTH OIPEXBICHEI HA OCHOBAHIN TOYHEIXE AHTPONOJOIHICCRIXE
Hadmogenifl. Bt mamems yMipenmont RImMATE MpehIOME me-

BMEHAEMOCTH MOKHO OB HOIO%UTH 14 IBTH A MAaILINEOED
M 12 711 IEBOTOKH; NCPIOLD e OTHOCHTCILHOH OTBETCTBOH-

- HOGTH — oupe/rs.INTh mexxy 14 (wim 12) m 18 rogamm; m@a-
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KOHEIb IIepio,rb 6e3yCI0BHOH, HO CMArTEHHOH OTBBTCTBEHHOCTH,
memry 18 m 21 rojoMs, Cb KOTOparo I0NEHA HATHHATHCA Ge-
3ycaoBHAA OTBBLICTBEHHOCT.

9.4, Ilo sToMY BOIPOCY 32KOH0ZATEILCTBR IPEACTABIANTD
IBS TAARHBLL TPOTHBOTOIOKEEIT CuCmeMbl: PuMCEyl0 B fipanyys-
ckyio. PrMCKoe IIpapo, COTIACHO CYMIECTBY np_emieu:a,' TIpPHHHMA-
eTh Tpi mepioja MaloIBTCTBA: oesycosHOH HeBMBHAGMOCTH,
VCIOBHOI ¥ Ge3ycI0BHOI CMAMMCHHON OTBETCTBEHHOCTI. Infan-
tes (qui fari non possunt), me Morymie cBo00Aa0 BIAAETE Pb-
YL W FCHO BEPAEATD CBON MBICHH, U infantiae progimi, T. €.
HaxoAAmiecs BE Bo3pacTh GIM3KOME IBTCTBA, HE IOLICKATH
OTBLTCTRENHOCTH 32 CBOM [rhfHidA, IO NMOBOXY CBOEH HEBHHHO-
et (I. 12 Dig. 48,8). CmocofmocT CBOGOJHO BAAAUTE PBYLI0
W COOTBBTCTBEHHATO PTOH CTENeHH YMCTBEHHAT0 PasBHTLA PHM-
CEili MATPYNES TOCTHTATS HA 6 LI 8 T0Iy; 0JHAKOXS Pridne
NPHIAIE 25CH OMperbIeHibi CPOKs, 7 abTHii BO3PACTE. OTO
TPOM30TLIO IO XE BIiAHIeNs IpeBHEil rpeTecroH SIIOCORIN, KOTO-
‘pasi MPH3HABAIA THCIY 7 TAUCTBEHHYI0 CHIY, 7-IETHEMY e Cpo-
Ky 0cofennyio BamxaocTh. fmpubes, T. €. MaIbTIED J0 14 1 15B0Y-
210 12 I£TB, II0IBEPTATICE OTEBTCTBEHHOCTI, €I GHLIN emoco6-
HE KT copepmienin mpeerymxenia (1. 23 Dig. 47, 2), T. e. ecam
AWBIN TOHATIE 0 IPOTHBY3AKOHHOCTH coero Xbsmis (§ 18
Inst. 4, 1). KpoME T0r0, Bh EAKJ0ME CIy4ak CyAbid OBLIE 0051~
3aWh 00pamaTh BHIMAHIE HE TOIRKO Ha YMCTBCHHOC passuTie,
HO I HA CBOMCTBO TpeCTYIUIeHid I 00CTOATEIRCTBA XBIA. Tors
&e CcaMBlii impubes, TPHIHAHHBIH HECTOCOOHBIMT COBEPUINTH
XUTpLIl 0GMAEB, MOI'B OLITh HAKA3AHD 34 OOBIEHOBOHHEIH 00-
MAN'b MIH EPAKY: BH NEpPEOMD cIyJab oD CUHTAICH HA paBEb
CB IUTATI, infuntiae proximus; BO BIOPOMB—HA paBEB CBH CO-
BPEBAOITINS, pubertati prozimus (L. 14 D. 4, 3). Cabxyomiit
sa impubertas NEPiOLH GHIL pubertas T. €. WHOMIECKIH BO3PaCT,
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Hepio b MOI0BoH 3phIocT. JTOTEH BO3PACTE: GHLIB ONPEABIEHT

0BBIIACMS 10 PIEITY, COTJACHO BIIANIIO HTamisuckaro geda. o

EACAETCS MATLIIEOBS, Bb CIydah COMHEHIA B UX'b 3PHI0CTIH, Ca-
GUHESHE, BOIPERU IPOERYICAHAMD, HKeJIAOIMIME PEIaTs 00 Cpo-
gy (14 16TH), TpeGoBalm ocMoTpa THIA. Takoii ocMoTPB PhI-
ko crywatcs. JOCTHHIANE B PETOPHYECKUMB HET0I0BaHIEMD
3allpemaers 0CMOTPS KaKh HENPUINTHBLL I YIBEPEIAeTH HA-
9210 mpokyJesHoBs. Ho 5T0 OBLI0 TOIbKO pHIIEHie HPEEHATO
HAYHATO crmopa: H60, o cerkrersetsy Mueruryuiii (1, 22 pr.),
0CMOTP® Yie JaBHO He cymecTBoBarh. Cn 14 IBTH HauMHa-
eTcst GeaycaoBHAst OTBLTCTBEHHOCTH, HO X0 25 .IBTHATO 303pa-
eTa, T. ©. DO COBEPIUIEHHO.NETIS, MHOIA HAKa3aHie OBLIO CMAr-
waemo (7. 37 Dig. 4, 4).

95, [pmrbpy paMCEAro Ipasa HOCIEI0BAIY KAaHOHITICCKO®
¥ EBREOTOPHIA HORBiNIA saKoHOZaTeJbeTRa. OHU IPHHAIN TPH
Tepioga: 0e3yCIOBHOH HEBMEHAEMOCTH, YCIOBHOH ¥ 0e3yCIoB-
HOHi OTBETCTBEHHOCTH, HO IOJATalTh ALI KARIATO Pasimi-
HEE CpPOKH. 9T0 Havalo, OPH ONpelBICHIN CMArYEHEAT0 Ha-
Ka3aHid BO BTOPOMDB Hepioxh, Bb cIyIah HpH3HAHIA OTBBICTBEH-
HOCTH, TPHHAIL 32KEOHOJATEILCTBO AHTALiCK0e, BEChMa CXOI-
HOe ch puMCKEME (Stephen, Swmmary of the crim. law,
Lond., 1840, cap. II), Yaoxenia o Harasamiaxs 1845 m 1847 1.
(10 u 14 151%), KoZeKcH: memanckiit 1850 r. (9 m 15 &), loHu-
YeCKHXB 0CTPOBOBE (91 14 1), mopryraisckiii 1852 1. (Tulda),
Gagenckiii 1845 r., sapmmrajckii 1841 r., oxsenGyprekii 18538
(12 u 16 &1.), BupremMéepreriii 1839 r. (10 m 16 1) HopBe&KCKiil
1842 (10 u 15 1), nraxignckii 1861 (9 u 14) screnckiji 1855
(Cod. crim. p. stati estensi, 10—14 1.) nmeezcriii 1864 (14u 15
1.). KEpomt Toro HEKOTOPEIA BB STHXE 3aKOHOJATEILCIRE, IIO
00pasmy PHMCKATO, B HATATE TPETHATO Iepiofa, Bh TedeHin Hb-
CKOIBKIYS JIBTH, CINTATE BO3PACTD 00CTOATEILCTBOMD CMArda-
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OIIME Hakasadie, KakDh HIp. HCOAHCKOE, 10HHYecKoe, Japi-
IITAJCKOC I (0TYACTH) IBeACKoe 10 18 1., mopTyraiscxoe 10 20 1.,
Y. o nag. 1o 21 roja, Yeraps 0 HAE. wal Mip. cya. xo 17 aB13 7).
[Mpyria 3axoH0IATEILCTRA, KaKE KOJIEKCH caxcomesifi 1855 T
raHoBepckiil 1840, Tiopuarenckiii 1850, Gpaymusefirckiit 1840,
Gpasminekifi 1831 m aBdTpif’Icﬁii:i 1852, pomyckas mepioxs 6e3-
YCIOBHOH HEOTBBICTBEHHOCTH, BO BTOPOMB IEpiogh T. €. BB
OHOIIECKOND Bo3pacTh (12 — 16 mwmm 18, m 14 mo 21 r.; as-
CTPLiiCRil ke, Mo cremenn cmardemis, 10—14 m 14—20 1b1s)
II0JaTal0TE yEe Ge3yCIOBHYI0 OTRETCTBEHIOCTL, M0 CMATIAITD
nagazamie. CIBIOBATCIEHO STH  33KOHOJATEALCIBA YEIOHAWT-
¢ yEe OTh CYImeEcIBa IpeiMera W OTh onura. Omu cocras-
JA0TE Tepexoxs Kb eme 06orbe OmMMOOTHON OPAHTY3CKOi
cucTeME.

D6, Cucrema opaumysckaro KoJexca, IPHHATAS pabekn
IPYCCKIMD I 6aBAPCKUMS 3AKOHOAATEICND, BOIPERI CYUIECTRY
IpeaMeTa, 0TBepraeTd Hepiolh 0e3yCIOoBHOH HEBMBHIEMOCTH,
H II0JaraeTd TOJLEO OJUHD IIEPioTh MAIOTETCIBA T. €. YCIOBHYIO
OTBETCTBCHIIOCTE 40 16 IBTHArO Bo3pacta %), ¢b KOTOPAro CHH-
TAETCs yike yrolopHoe copepmenHorbrie °). IlpuToMs ecan

) BpeveHcKkoe IPABO, IPHOIMKAACH KD 510 cHeTeMb, HecBAZHBACTH
GesycI0BHO CVABH, IPEIOCTABIAA 2T0 ero yeMorphnik, HIp. I0IKHO JAM
IOJBEPIHYTh MaI0IbTHAr0 0TH 10 — 14 Hakasauio min vbre (Pauli,
Das bremische Strafrecht, Bremen, 1863, § 9).

%) HecMoTpd Ha To, cyledHag mpartuxa B Ipyeein npuiepmusaer-
cd OpPexHATo, 3aMMCTBOBAHHATO 3D PUMCKATO 3aKOHOJATEIBCTBA, IPAaRH.IA
Geaycaonroii nesMbnsemoctu 1E el 10 7 1516 (B erner, Grundsaetze, § 76)

9) @panmysckoii cneremb moerbroBaIM HTaTaHCKIl Kolexch 1859 m.
Geapriifcxiii 1867, mocrbimiii c¢b TEMD pasIuvieMT, yro mocih mepioga
yerosnoii orBbrerBennoerH (1o 14 IETH) He mOJaraers BIPYID COBep-
MenHoIETiA YyroaoBHATO, HO IpHEHMAeTh ABA IOcpeIcIBYRIIie mepioja,
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Ma:vmnmiﬁ, HEJOCTHTINI/i 16-1bTHATO- BospacTa, KEHCTBOBAIE
Ch CosHaHieM'D (discernement, Unterscheidungs- Vermogen), To na-
Easaiie cuaryaercd. Be mpotuBHOMT me cayJak OHB OTIAETCH
Bh MICIIPABUTEBHEIA JOME 0 focTmkenia 20, a mo GaBapcroMy
Eojexcy 18 abre. Opamiyscroe yaomenie YEIOHIIOCE BH
8TOM% OTHOIIEHIH OTT: APCBHEH opaHTy3cKoH HOPHCHPY ACHIIIH,
CXOAHOH T puMCEUMS TpaBoMs (Chauveau et Hélie, Théorie
du code pénal., n° 748). Xora mpakTEUEcKoe mocHEIcTRIe ToH
CHCTEMEHI, Kak'h CIpaBefminosambuaers Pacheco (Codigopenal
comentado, Madrid, 1856, I, 146), mo Goasmeii wacTa Taxoe me
Camoe RKakb M PHMCKOH CHCTEMEI, COTJACHOH € CYmMEcTBOMS

- TIpeAMeTa; OHaK0 A GhIIN CAyIal R HOBBiNIEe Bpems, 410 rh-

T g0 8 IETH IpeAaBalNCh CYAY NPHCAKHEIXD,— 4TO copa-
Bermeo Poccu (Zraité de dr. pénal, wm. II, ra. 15) cuurtaers

CO0.1a3HOMD 1 OCTaAeHieMs focTomHCTBa cya. Laget-Valde-

son (Théorie du code pénal espagn., Paris, 1860, ctp. 68)
" Trébutien (Cours de dr. crim., Paris, 1854, 1, 110) gants
HIIpeANOuTeRie 5T0if creTemh MOTOMY, YTO OHA IPOCTA II OXPAHS-

~ €1B MaIOXBTHArO 10 16 %15 HpefiolomeHieMb HEBHHHOCTH

(présomption d’innocence), KOTOpoe OGBHHUTEIs 00A32HE OIpo-
BEPTHYTL AOKA3ATEILCTBOMD, UTO MAAOIETHIH XBHCTBOBALE Ch
COBHAHIEMD ITPOTHBO3AKOHHOCTH - Abamia. Ho s1m samBuamis
HE ompoBepraioTs TJABHAIO RO3PAKEHiA, W HE ONPABAHBALTE

Ch 14 10 18 H ¢b 18 H 21 a1BTE, KOTOpHE 00a uMERTE BlidHie HA eMAr-
YeHie Hakasanig. Yerass YroIoBHaro 1864 cyIompoH3BOACTRA I'oja, c.ik-
AYSL opannysckoli cHeTeMB, HOIATZeTT YroloBHOE coBepuieHHoXBTie BB

1 17 18, n raxmms 00pasoMb naMBHAETH ordacTH CT. 138 —140 Viok.

0 Haxas.. 910 exbrano BEPOATHO BB BHAY Gyiymiaro cooTBETCTBEHHATO Ma-
Mbuenia Yaiomenig o HOKA3aHIAX'B; HO IIOKA, IO OTHONIEHIK KT COBEpUIeH-
HOXETiD, cymecTByers zambuarcisHoe pasuoobpasie, nGo JBE BHIIe yEa-
SAHHBLA CHCTEMH (K. 94) COXPAHAKTH CHIY.
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yerpaHenis Tepioga, BB EOTOPOMD HE O0LIKHOBEHHOE I0PHAN-
yeckoe Ipenookenie, HO HONOIeKAMEe YAe HUKAKOMY BO3-
pamenin (praesumptio juris et de jure), I, KARD HABBBADTD AH-
ramdaHe, HemokoIe0uMoe, [OREIUTEILHOe IpeIImooLenie (érre-
butable, imperative presumption of law) ZONKHO 3AUITIATE Ma-

JA0XBTHATO.

B. Bon¥znun

@7, Xors 5eIoBbETS U BHIIZETSH I35 TLTCKATO BO3PACTA, HO
PABIIHEL 06CTOATEILCTEA MOLY T MPOUSBECTH BPEMEHHOE M.
MOCTOAHNOE 3ATMBHIe YMCTBEHHEIX'H CHOCOOHOCTEH ILMH 3ame-
LT MXD PA3BATIC. DT 0GCTOATCALCTEA CTABATH YE.I0EEEA BB
cgeTosAHie HCBMBHACMOCTH, ABJIA0TH €TI0 HECIOCOGHEIME OTBHT-
CTROBATH Y FO.IOBHO, OBITH Cy GCHEKTOMB IpECTYILICHIA. DTH MPIYH-
HELHCBMEHACMOCTH TAKD PA3H000pasHkl, TAKD CIIE He TOTHO m3eak-
[OBAHEL, 1TO MCYEPHATL HXE HeBo3MoEH0. IICIIX010TiA 1T meHXis-
Tpid e1e He Co35aTH TMOCTOSHHOH TEPMITHOIOTIH IT0 5TOMY BOIIPOCY:

* QHO T TOEE HA3RaHIE YHOTpeO.Asercd BE PasIHIHOME SHAYEHIIL
Ta e HEACHOCTH M HETOUHOCTL BeTphuaercs I B OTHOICHIN
OGIIIXE HAYAXE: CYLICCTROBAHIE HBEOTOPHXD HCHOPMAIBHBIXD
COCTOAHII yMa, FOIYCKAEMOe OJHHMIT, OTECPraeTC:s APyTIMI .

'y Taks nup. Ideler (Golddammer’s Archiv, 1,637 u exrbr). Casper
(Handb. d. gericht. Med., 3 Ausg. I, 611), Wald (Gerichtl. Medicin, 11, 365,
368) m Griesinger (Traité des maladies mentales, trad, de Doumic., Paris
1865, cIp. 318), OTPHIARTD MOHOMAHID IO[KATrATEIBCIBA H KPAmU (pyro-
mania, cleptomania), KOTOPYDO nbnyegamrb Friedreich (Syst. der. ger.
psych., 478, 491), Wilbrand (xacareibHo unpomanin, Lehrd. d. ger.. psych.,
310) u gpyr. o mosbiimuys HacThIOBaHIAM®E HTH COCTOAHIA CUHTANTCH
10 GoBIIeH TACTH He caMOGHTHMMH BUHIAMH YMCTBeHHEXS. foxbsmell, a
TOTBKO MOMENTAIEHEMI nxb mpoasienimur. C: Tessen, Die Brandstf-
tungen, Kiel, 1860, crp. 5; Schirmayex, Lehr. d. gericht. Med., Exlan-
gen, 1850, erp. 413; Whar t o n, Treotise on medic. Jjurispr., Philad., 1860,
§§ 192, 193.
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Boapmoe pasHorIacie CymeCTRY €T KACATCIBHO CAMBIX BAKHEITE
BONPOCOBD, A0 CHXE IOPH HEPA3PLICHHEIXD HU CIPHTYAIH-
CTAMH, HH MATEPIATHCTAME, i DKICKTHEAMI, —BOIPOCOBE O 34-

- BHCHMOCTH JyXa 0T M03Ta H ThJa B00GIIe, 0 JOEAIN3ANIN I 005

HCTOYHHES YMCTBCHHBIXH Gorksmeli. Kiacemommauis sTuxs
Goak3peil Toxe HEYCTAHOBICHA; 3ABCH 0CTACTCH SIE MHOTOE ¢1k-
JaTh. 3aKOHOJATEILCTBA, YEASHBADINIA I0ZPOGHO cIyuad He-
BMBHACMOCTH, —EaEhs 3T0 [BIADTE OTYACTH HWTANAHCKIH I 6.
TaHOBEPCKiil kojekcs U YiomeHid o nakasz. 1845 m 1847 I
BXOJATH HA omacweli myTs. Ilemxororia me ects mayka BAMKHY-
TAAUTOIHAL, T OCTAHETCA BEIHO TaroBowo. C.rbIoBaTesHo 10/k-
HO M1 33KOHOZATETLCTRO BOIPEKH ABLHCTBATEILHOCTH AOWYCEAT
TARYI0 MOIHOTY? YIOMenis COXPAHALTE L0IT0E BPEMSI CHOI CHi-
Xy; ICUXO0I0THYECK] e H aHTPOIOIOTHIECKIs H3EICKAHI s crbay-
1TH GHICTPO OJHII 32 APYTHMH: NpPioGpETeHis uxs MOTYTE J0JI-
T0¢ BpeMs OHTH TykAH 3aKoHOJaTeabcTBY. Heunerenie ciyua-
€Bh HEBMBHACMOCTH, CIBIAHHOE 32KOHOMB Ch NEI0 orpami-
WITH POU3BONTE CYALH BB HHTEPECAXD IPABOCYNid, IOBeIeTs
EB IPOTUBOIOJOKHOMY pPe3yJbTary: HEBHHHEIE MOIYTT GEITh

HEPTBOI0 TAKOH HEMOBIKHOCTH B3aKOHOJATEILCTEA BT OTHOLIE-

HIH [ICHXOIOTIH. 3aKOHOAATeNh MIGErHETSh DTHXD HEY/06CTEE,

€CII OH'h OTPAHHINTCS MOTOKEHIEMD 0GMIATO NPABILIA, WAL YEA-

#ETH NPUTOMD HEKOTOPHE 0OBIKHOBEHEHE CIYYad B BUIE IpH-

MEpa. Ho n p5 5TOMB ImoCTEIHEM® Caydah HAZ00HO H3GHraTh

ABYCMEICACHHOCTH. KeIu(s HOp. 3aK0HOZATEIs MERIY NpHUI-

HAMU HEBMBHIEMOCTH NOJOELIE IPOCOHKM, CILILHOC BOJHEHie
Ay W T. [; TO MOEHO ORI H0JATATh, 9TO STH COCTOSAHIA BO
BCAKOME CIy9ab cIy®arTs uspnHenieMs. Memay TBME cymeer-
BEHHO HE TO, B KAKOMB COCTOAHIN YMA HAXOJIICI ENHOBHUK,
2 T0, JUIMIO JU €ro JaHHOE COCTOAHIE CBOOOIHOI BOAM M 3aT-
MU0 Ju oHo €ro cosHamie. CmeTeMEl, molaraomed TOIBKO 06-
1ee Hayalo, NPHICPRMBAOTCA TI0 HOABUICH YACTH TEePMAHCKIL

12
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3AKONOTATEIHCTBA I KOICKCE 10HAYECKIX's 0cTpoBoRs. Ilocrba-
miii peipazaeres Hanborbe 00IHMT 0GPA30ME B CT. 8: ,,ﬂ..rxfl Ibii-
CTBITEALHOCTH MPECTYILIEH] He00X0UMO, 9T00s BB ,EE'EHH.I.JI LI
YIYIeHIH IPIEAMAT yuIactie BoLg, C€BOGOJA H coaﬁa}m?_‘j Ay
Kozexcest BupreMo., 6ajeH., JapMuIT., 0IbIeH0. H 6a.Bapeml71 KD
TAKOMY OOLIEMY HPABUTY TPHCOCAUHANTS HCIHCIEHIe HECEOIb-
KNXE CIy4Yaeshb BE BHIE mpuMbpa. Camas cooTBBTCTBEHHAAT pe-
Tarmig—O6asap. Kojekca %), mO0 OHa BHOIEDB yeTpaHdeT® omac-
HOCTH CMBIIeHId JBYXE PasIUYHLIXG NOHATiH: HEHOpPMAaIbHATO
COCTOHHIA W HeRMBHACMOCTH.

@8, Fein 3aroH0faTelb, COTIACHO CYMECTRY IPEMETa, Mo~
cIBIyeTh TOIBKO 4TO YEASAHHOIl cHcTeMb, TO CYARA, Hec_BﬂsaH-
HEL 33aKOHEBIMG HCTHCIEHIeME HeHOPMAILHEIXE €OCTOAHLH, Oy-
IETH UMBTH BOMORHOCT, Bb CAyIat comuhuis, PEIILITE IPH C(-)-
mbiicTsim Bpaya: OBLID 1 OOBHHIEMBIA B MUNYTY COBeremﬁ
rhbapig moAh BILAHIEME NCHXO0I0THYECKAro HpHHY}I{ﬂBHIjﬂ, T. €.
Goilh M OH IHMUIENH BHYTpEHIeil GBOGOEL I CO3HAHLA, WIH
abre? Bo BearoMs eaydah 3TOTE BOHPOCH HMbLETh PHIIHTEIb-
Hoe sHatenie 111 cyipH. OmpexbieHie e, Bh KaKOMbB HMEHHO
HEHOPMAILHOMD COCTOSHIN AYIIH HAXOXHICH gnHOBmzﬂi'L, ecTh
BTOPOCTENEHHHIl BONPOCH , KOTOPHIl CIYHHTS Bpaiy cpel-
¢TBOMD Kb paspBlICHI0 yIOMARYTaro onpoca. TpyxHoers pas-

1) A consituir il reato bisogna, che nel azione o nella omissimlle, coui
traria alla legge penale, concorrano la volontd, la liberta ed il discernimento.®
Zupetta, Metafisica delle leggi penali, Torino, 1848, TT, 83.

2) Axt. 67. ,Eine strafbare Handlung ist nicht vorhanden, We'nn c-iem
Handelnden zur Zeit der That, wegen Blodsinnes, Wahnsinnes, Raserei, ‘!10(:]’-1-
sten Grades der Betrunkenheit oder aus dhnlichen Ursachen, die Fiihlgkf}it
der Selbstbestimmung oder die zur Erkentniss der Strafbarkeit der That nothige

TUrtheilskraft ginzlich gemangelt hat.*
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PEIIHTE 3T0TE BONPOCH JEKATE HE TOILEO BE CAMOMD opesMers,
HO U B PazIuill TOYKH BO3IPBHIA CYIBE I Bpaya. Cyaes ofm-
KHOBEHHO OIMPAETCA HA ICHXO0JIOT BH TECHOME CMEICIE, Ko-
TOPOii 331444 00.1CIIeHA TEWS, YTO OHA BCH HMPOABICHIT Ihi-
| TeABHOCTH AYIIN IOJBOUTE TI0XB 0JHO 00Ilee HATaT0, POBOPA,
110 9CIOBLED €CTh CYMECTRBO CAMOCTOSITEIBHOE, OJAPEHHOE pa-
BYMOMS M BO.ICI0. AHTPOIOOTS, CB TOYKH 3phHia KOTOpOi BpatTr
AQIREHD PazCMATPHBATE COMHUTEALHBIE CLYYAN , 0GXBATHBACTS
HGI0BLEA KAKB OPraNmieckoe CIHHCTBO YMCTBEHHOM W Gu3i-
9CCKOH LMNN. ARTPONOIOrisi, EPOME ICHXOIOTIYECKATO e~
MEHTA, Z0LEHA 00paaTh BEUMAMIE H HA GUAHTECKii, KOTOPEIiT

YCEOIL32CTE 0T MOABEACHIA 1I0TH OXHO OCHORHOS HAYAIO I MO-
SEETH OLITE H3cTBI0BAHD TONLEQ IIOCPECTROMT  HMIHPHIEC-
EHXTD HAOMOZeHIL: D1 HADI0 1eHIg YEa3BBATE, TTO CBOOOIA
H pasyMb 4eIoBLEa 33aBHCATE OTD MHOTOYHC.ICHHRIXE OTPAHH-
HHBADIMIXS HXB QU3HIECKUXE BHgHiE. Orcioga erois uac-
TOe pasHoIIacie MELHIH; 0TCI0ZA HMHOTZA HE TOALKO Bpayb Ma-
TepiaTicTs, HO I Bpadsn CIPATYATHCTS, YCMATPHBAETE OTCYT-

CIBie cBOGOIHON BomM TaMmb, rib CYAbS HAXONUTE COCTOAHIE
BMEHAEMOCTH.

I'. 0 Gonbsnaxs B ocofennocty.

9. Br cynedmoii nemxotorin MB maxozmms Pa3.IH9IHEBIA
KAaCCUPURANIM IYIICBHEIX GOX53HeH, KAk IPHIANT HeBMbHS-
_emocri. HEroropre PasIBIAIOT: HXP HA ®UBMYCCKIA I Ay-

- WEBHELA; 1O APYTie He IOIYCKAOTE TAKOTO AbICHis ., moaras

ITO TAK'L HasHIBAEMAd XYIEBHAA GOL3ND HAXOLUTCA BCETIA B
CBASN € HEHOPMAILHEIMG COCTOAHIEMT Thia. IMinre TpYIHpPY-
T0TE 5TH GOIB3HE COLIACHO TOMY, CYWECIBEYOTH U 0HL 0TH
POEICHIA ILIM 00pPasoBaATiCh TOCTH, CAMOCTOATeILIEL I OHE,
B ONE TOIBEO ~—IOCTBACTBIA WIN ke IPHIHAKL APYIuxt 6o-
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pbameii, KAKS HIp. YMOU3CTYILICHIC Bh MIX0PAILE (amiosomuuec-
roe 1 1enemuneckoe Khaerie). HBKoTOpEE NPUAEPEUBAIACE U~
Z0J0WNeCKAI0 BOIPBHIA, COLIACHO TOMY, KOTOpafd H3h TPeXsb
[IARHEIX'S CIIOCOOHOCTEIl ITPEHMYMeCTBEHHO MOPAKEHa, pasyMs,
YYBCTBO HAH HXB Pe3y.IbTars—Bold, PasibIAlors oTH GoIb3HI
Ha GOXk3Hm co3Eamis, dyBeTBa 1L Bom. ITo namoaoueckoll KIac-
CHOUEAIIN OTINYA0TCA NEePeXOJHBA W TPOJOLKHTEALHBIA He-
HOpMATBHEIL cocrofmia yma. Beb s Abaenid He MMLOTE
CyIIeCTBEHHATO BHATEHIs L1 KPHMINAINCTA, AIL KOTOPAro BB
KAEIOMD CIyIat LIABHEIMNG 00pasoMb I5I0 HACTH O TOMB, YHI-
YTOEIIO [ FAHAOE COCTOAHIG yMA CBOGOXY BOIM M COSHAHie,
mor 5T OfHAKO B, MPUCTYOAA Kb PASCMOTPLHIID 3aMBIa-
re bHBHIMIXD G0Tb3HEHHLIXS COCTOSHIH, ME HAXOTHMS YA0O-
HLIMNG pasIbIiTh UXH HA M3BBCTHEIA TPYHEL Cs 1010 WHIBI0 MBI
TpHEHMACMS IOCIEIHES, T. €. HATOMOTHIECLOe xbaeuie, KaEB
HanboIke ocA3aTEbI0e.

I. Bpemenuoe sarmMhHio cosHAHIA.

40®. Co1a 0THOCATCA : @) HOPHBE U CTPACTH () OMBAHE-
Hi¢ §) COHHOCTh M TIPOY. '

@) Hopuivr (animi smpetus, emportement, Affect) u empacmu
(desidertum, affectus solliciti, passion, Leidenschafft). Qbmas gep-
7a 0G0IX'B COCTONTE BE TOME, UTO OHH IPOHCXOJATE OTH BOE-
Aertuia mim orspamenid. Ho HOpeBE III ADEETH (cmipHOE
BoJHeHie WM, KAKE BhpakaeTcs YI0oxeHie, 3aNalbyuBoCTh, pas-
ApaEeHie), HT0 HEMCTOBCTBO AYIML 1O MEBHIIO. CTOUKOBE, €CTh
COCTOAHIe BpEMEHHOE, BHE3ANHO BHI3BAHHOC BHBLIHNMD BIif-
HieM'L, KOTOp0e MTHOBEHHO IIPOABIAETCHA BB pbamu. Crpacts,
aTa TOpAUKA AYIIH T CI0OBAMD IlzaTtona, ecTs XpOHAIECKOE
cocTogHie, MOCTOANHOE CTpeMIeHie, BO;EACNBHIC, oBIaLbBATOIIEe
yuoMs, OTpacts, Xorsl I EAKEICA CXOHO0 Ch JYIICBHOI 6o-

T
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IE3WI0, HEe HCKIOYaeTh OGIYMAHHOCTH, passh BB MUHYTY
BCIBIIEN, HO TOTJAA OHA IEPeXOIUTH BB a®eKTh. 1lpozop.ruBhiit
pacuerd MoKeTH OBITH HOTYHIH CIPACTH, Jake BO BPEMs CHIb-

" jaro ed paseaTiZ. A®eKTY HeIOCTaeTH BCErAa 00AyMaHHOCTIL

Kanrs, 5 Aumponoaosiu cBoeii (§ 72), CIpaBe L IHBO FOBOPHTE, TT0
A0eKTH IOXO0KD HA TeYeHie, pasphHBa0Mee MIOTHHEL, CTPACTh
®e TMOX0%ka HA pyueil, KoTopEni Bee Goabe u Gorke yraydaaers
cBoe pycro. Beeofujee yobixeHie e opbyeckaro poja, cIyka-
Wee UCTOYHNKOMD OORMTAAME H 3aKOHOJATEILCTBY 00pasoBaH-
HEIXTL HAPOJAOBE, YCMATPUBAeTE B TeJOBEKE BO3MOKIOCTE, A BME-
¢k ¢ TEMP H 0043aHAOCTS VAGpAUBATE BCh IPOTHRO3AKOHHELL
erpemrenia. CaMoo6.IazaHie cocTAaBIACTE HE TOILKO IIPABCTBEH-
HYI0 0053aHHOCTh, HO BMECTE ¢ TEME H CYIICCTBEHHOE YCI0-
Bi€ 00IECTREHHATO IOPALEA I 6egomacuoern. Keanft crpacti
¥ AQCETH CIYHKHIN U3BUHEHICMT IpPECTYIHHEAMB, TO YIO0A0B-
Hasd OTBBTCTBEHHOCTH TOJECHCTBOBAJA OH mcuesmyTh. (Camo-
06.1aaKie ecTh pesyIbTarTs NOCTOAHHEIX'D HANPAUKEHIH M BHY-
Tpenneii Gopr6er. TpyHO yAep:arh BCHBIUKY B3EOTHOBAHHEIXE
9YBCTBE TOMY, KTO He Gopoica ¢ HuME. OHB He MOEETH GHTDL
OCBOOOEIEHD OTH OTBLTCTBEHHOCTH HOTOMY, 4YTO OHB 106po-
BOJLHO HMB ImoKopuicd. Eenu Boofme a®eRTH #He ycrpaHi-
0I5 OTBETCTBCHHOCTH, TO UTO K€ TOBOPHTE O CTPACTSIXE, Ka-
KOBEI TOPJOCTh, HEHABHCTD, &3 HOCTD, 3aBHCTL U T. J., KOTOPHIL
HYeJI0BBEE CO3HACTDH, MOHMMAA UXD NOCIBACTBIA? BHHOBHHES

7M01"I> ]IOﬁT‘:,Z[IITI) HX'b Bh CAMOMB HXB 3HPO}K;IEHJ'_H, H, HC CMOTpA

Ha TO, MO3BOMMID HMB THESTUTCA BB AyIIL M co3pbIb A0 TOro
MTHOBEHisI, KOTAa OB PHEYTH €ro Bb IpecTyILIeHie.

101, Ogmako s cTPACTHH IOPHBL YaCTO HEH3GBEHEHT,
H, €CI1 OH'B TOXOAUTE J0 BHICIIEH CTENeHH, TO 3aTMEBACTD YMb,
JD:HH&GT%BOEMO}EHOCTI[ COBHABATEH 06A3aNHOCTH H MOHIMATE 3HAUE-
Hl€ IpOTHBO3AKOHHATO ABAHIA. OTO CIYYACTCA IPEHMYWECCTECHHO
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BB OPHIAIKE Hb6e HIN cmpaza '), TOXOXAMATO JO OTYASHI; TOT-
g2 BumbuseMocts HeBosMomHA. OBHIILE TOBOPUTE: ,,tra furor
brevis.* 1@1[]101&9 aBTOPHL CIBAYITH IPOTHBYIOIOERHOMY MHL-
HIIO, YTO AQEETH HE YCTPAHACTS OTBBICTEEHHOCTH. JAKOHOJA-
TeALCTBA, ropoputs Bepuneps (Lehrd., § 79), Beceraa omaca-
IHCH NPU3HABATH AGCKTH IPIYHHOW Hepybuaesocrn ). Ho muo-
TOYHCICHHEIA HADMOeHis J0KA3EBA0TE, YTO I0XH BIIAHIEMD
a®eKTa IPOHCX0IATEH 00IB3RH, U Jake CKOPONOCTIDRHAL CMEPTE.
Ecii a®esTH TaKb CHIBHO OTpakalnTeA HA OpPTaHusME, TO
JOIKHO MU COMHEBATECA BE T0MB, YTO OHH MOTYTH MIHOBEHHO
BHIZBATE TaKOe COCTOAHIE yMa, IpH KOTOPOME HeJh3s M TOBO-
PUTH 0 BHYTpeHHel cBoGOLS B cozHamin? BoaMoikmo i BB Ta-
EHX'H CIYIAAXD HEJOIyCEATh HepMbHAemocTs? o Takoro yobu-
JEHi MOKETE IOBECTH TOILKO OTBICYCHHOE Bo3zphHie, Heodpa-
maouee BHIMAHIA HA DAKTH, YKABAHHLIC ONBITOMDB, WIH e
cMEINCHIC WOHATIHE a®eKTa H CTPACTH, Kakh 910 CXBIAIH
Chauveau u Hélie (Théorie du C. p., B%. 847). Bamk-
YATEALHO, YTO BB N0Ib3Y HEBMBHACMOCTH BB TAKOMDL CIy-
yat TOBOPATH Jake M CIHPUTYATHCTH Kakh Mieireps (BB
Golddammer’s Archiv, 11, 14) ?). THEBD IpPEUMYIIECTBENHO
3aCIy/KHBAETT BHUMAHiA, KOLJA OHB CHPaBeTUBH T. €. B
3BaWb TLEKOH o6ppoil. (rpaxs HMBETT BakHOe 3HavUeHie BH
TEXB CIyJadxh KOria KTo-IH00, 3aIMUIIASACh, HpPeB3oiiiers

" Locke (De intell, hum., xu. II, r1. 20) enpaBefiNBo I0JaraeTs
HCTOYHHKOMD A®EKTOBD YjioBoabcrbie mim crpaianie. I'mBpd u crpaxb
—caMHA cUIBHHA oopMi mocabisaro. Taxoe ke mnpaxrTHyeckoe ghiemie
(excitirende und deprimirende Affecte).

2) PejaxTopsl IPYGEKATO KOJEKCA TOBODATE: eclufD HOJBEpEEeHHEIH
ruSBY 8HATH, 410 OHD He GyleTh 2TBBYaTh 3a CBOM IBAMNiA, BB NPHIAIKL
THEBA COBEUIEHHHA, TO OHB He crapaiea OH 00y31aTh ITOTH AEKTDH
(Golddamer, Materialicn zum Straf-(Gesetzbuche, Berlin, 1851, I, 354).

%) Bucellati (Sommi princ. di divitIpen., Milano 1865, eTp. 216) IOIY-
CKaeTh HeBMBHAGMOGIB, eCIH ADEKTh OHLID L0GpEHI u fosBofeHHHI (HIp-
cynpyseckad JH0GOBB, CTHIE).
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IpehIsl Heo6xoumMoit o6oporsr. ITo 3aKOHOJATEIBCTBAME, KOTO-
e OUPEIEIA0TE 001ee IPaBHIO 0 HEBMEHSCMOCTH ph exy-
r 9k OTCYTCTBIA COBHAHIA, IWOXH 5TO HPABHIO IOLKHO o
BECTII TPECTYILICHisA, COIBAHHEA IIONH BIiAHieMT BEICOKOH

b crenenn agexta. Jamipexts mpycckiit 1794 dv, 1, § 29

TPAMO TOBOPUTS, YTO HA PaBHE Ch CYMANIGANIAMB CTABHTCH
TOTD, KT0 OTH CTpaXa WIH IHBEA BIAJCTH Bb COCTOAHIE, BB Ko-
TOPOMT OHB HE MOEETH BIALETH CBOHME FMOME. Dparnyscroe
Yloxenie U crbiyomie emy IPYCCKOe, GaBap. I UTAL. CuHTa-

: - OTB A0EKTE TOIBKO 06CTOATEIBLCTROME, SHATHTEABHO CMATYA-

] WIIN'T HaKasaHie, HNpP. BH y6ificTBE BHIBAHHOMT 00HI0m

3 H, KpoME TOTO, (II0 Opari,. U UTAIiAH. KOJ.) B'b YOLECTBE #HenE 1w
. eAI000BHUEA, 3aCTHTHY THXE MY®eMB IPH Ipe.riodorbanin. Io-

. - l,n:;oﬁuoe TpaBILIO CYIECTEOBATO BT PHMCKOMT IpaBh: Iame ca-
; ML}:i?[ CIPABeIIHBEI THEBRD COCTARIATL TOILEO cMArIammee

__ﬂﬁc’rome.qr,cmo (cu. rexerst, mpugejennsie Keerrmmou 5, Sy-

= Vs'tem., crp. 142). _Ho ABHCTRYDIEMyY 3aKOHOZATE.ILCTRY B IIi-

Mepiu m Tlaperst HoIsckoms, 3analsymBocrs mwm pasipa:;cHie

';_Eslnlamejmno CMATYACTS HAKA3aHie BT HEROTOPHIXD IPECTYILIe-

HUIX'TL, EAKOBEL YGificTBO 1T yBBULe. '

8@2. Onvanenie. Kaxs pb averrs HPaBCTBEHHAS MPUYHHA,
. TAKD 3ITCh oU3MIeckad, 1. €. CIIbHOE ofypemie rOpIYUME Ha-
TUTKOME, MO:KCTH [JOBECTIL 10 COBEPIICHNATO Oe3maMarcTBa
. HBDEMEHHO JIWNIITL Cco3MAHIAL. CoBepmenso-nnanzri mupers
. NKB TS TOILKO BE HacToAmEME: Ipolteuree u GyAyme pis
j ..H_ero MG CYMECTBYIOT'S; caMooIpofkerie pom Hcyeaaers. Boa-
. SPBHIE 32KOHOZATEIBCTES W HAYEM HA onbsmeHie Hpégcr&n.m’em
. SHAYHTeThHOE pazHOOGpasie EasyHCTHRY. [peBmie Moparmersr
: H' tm»mo_comz, Ear® Hop. Pittacus, momaramm wro mpecryiLie-
- 16, COrBANNOe BB MBAHCTRE, JOLKHO GHITH HAKAZEIEACHO BIBoeE,

€c i I i
T KTO YMEIILICHHO NpOM3BeTs 310 cocToamie. Pveroe 1IpaBo
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CUNTaJA0 HIHAHCTBO CMATIAIIUMD 00CTOSATEILCTBOME. Kamno-

HITIECKOe TPAB0 NPHIHABAIO €r0 IPIYHHOID0 HEeBMBHACMOCTIL
CpeanerbEOBEIE aBTOPHI, EAKT Aperuss n Bornganiif, cIbioBall
IpaBUIy PHMCKATO TPaBa. Bp XVI croxbrin Clarus, Farinacius

[ JpyTie HATHHADTS OT.IMIATH PAsHbLL o6croarenseTa. B cIy-

yab HGYMH].[{.IGHHBIO ONMbLAHEHIA OHH MOJaTaloTh HeBMBHAEMOCTD;

BB IPYITXE %€ CIYYaixh TOBOPATE B MOIB3Y cMATIEHis HAKA-
naHis, IIE fake Heo0pamaoTh HUKAROTO PHUMAHIA Ha OIbBAHE-
fie, €c.M BUEOBHBII YMEIILIOHHO HAIWICH Ch HAMEpEHieND €0-
BepImTEL IpecTyILIenie. JTH HaTala TPHHATEHL OPUCIpPY ASHIIeH,
Trh IpHsHANie MbAHCTBA

na mexgoTenieMs Anrmin u Qpanmii,
aro B3BICKAHLS

0COGHIME TpecIyILICHIeND J0BRIO0 0 foxbe CTpOr
2a TIpPECTYILIeHid, Bb 9T0MD COCTOSHIN COXBIHBRIA

#@3. CospeMeHHEIT 3aR0HOIATEIBCTEA IpeCTaBIA0TE Ta-
Ho0Gpazie Hagars. CopepuieHHo HPOTUBYLOJOEHEIME

KO€e Ee pa3s
D OIHOIL CTOPOHEI ABCTpiiicKOe U Gasap-

cHcTeMaN® CIBIYTE,
cEoe, ¢ IPYyroi ARTILCE0e W ©PaHIy3CE0e. Tlo aperpifickoMy
cryuaiinoe II HEYMEINIICHHOE ONbJHEHIe CUNTAETCA W3BUHIK-
IUME 0DCTOATEIBCTBOMD, XO0THA MBAHCTEO
noamueiickoe Hapymrexie (cr. 21 237). Kb npasiry
KOZeECA TP IHEA0TCT TOpTYTalbCkLl, BEpPTEMOEPICE
JeHCKIl I ,zpapmm'ra,z[c—ﬁiﬁ. Bagapexkifi ¢raBUTEH OIbA-
YITHAMT, MOTYIINMII HPOMSBECTH cOCTOAmEIe He-
paso (Stephen, Summary, 1. 1I),

HAKABHBaeTCA RaKb
apeTpificKaro
ifi, Tamo-

BepCEiii, 62
Hemie MemRIy mpH
pubugemocTH. AHTJilickoe I
U 110 TpUMEDY ero 3aK0H0IATEIbCTEA WEEOTOPHXE U3B Cteepo-
Anepurascknxs ltatoss (EawD HAMP. Teoprim) i @PAHITY3CKOE
B Mpycein—He CMOTPA
64 Code pénal,
AEMOCTH

He 06paman1’h BHUMAHL HA IbAHCTBO.
Ha Gobiliee CX0ACTBO cT. 40 yroaos. Koi. €O CT.
Taih KAk 004 9TH 3aE0H01ATEI5CTBA MPHIIHOLD0 HEBMBIL
cunTanls T0IBE0 IYIEBRYI Goxtant (démence, Bjidsinn oder
Wahnsinn),—HAyEka 1 OPHCIPYeniis He MONAMANTE YIOMAHY-

,‘,;1-.}@
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Toif ¢TaTb¥ BEH TECHOMB CMBICAE, U II0JAranTSH, YTO OHA HE HC-
EII092eTH ¥ APYTEXE COCTOSHIH, YHHITOXAIONNXE CBOGOLY BOAHX
1% cozranie (Oppenhoff, Das Straf-Gesetzbuch erliutert, Ber-
lin 1861, ctp. 100; Golddam., Mater., I, 405). Takoe m,e BO3~
a]?'l;‘nie splontansin macr. 64. Cod.pén. (Deinse, Deallgemeene
begmsele#:a van strafregt, Middelburg, 1860, § 124). Mrazianckii
HCIAHCKLl H OpasuiIbCKill KOJEKCH, /Jepmamiecs cepe;l:m?m;
MeEAY IBYMA EpadHoCTAMY, CUUTANTD UBAHCTR) CMATIAIOIIAME
00CTOATEABCTROME, €CAI BHMORMUKD H€ MPHBEIYHLI IbHSHAL, I
IPHTOMD (1'10 uTal. KoJ.), €CIN ONbAHEHIE (IO Hevmmmeun:)e.
Bpasuincxiii kogeEcs Tpedyers eme, YT00H BHHO];HIIRT; He Ha-
Haics, ¢Bb NBIbPD NOAKPEIHNTE BB cedB HaMBpeHie cOBEpUIHTH
Hpecrymienie. B® ToME e CMEICIE TOBOPHTE HCHAHCKiH Eo-
Aekch. B gpbiicTBylomeMT 3aK0HOZATEILCIBE IpeodiajacTs
QHLTIHCKAA CHCTEMA CB ThMB PA3IHYieMs, ‘;[’1‘0 OIbAHEHie ChIpe-
Ic;zllnmnm HaMEpenieMs oTAraers MBpy nakasamia (106 Y.
el e

J COYHCICHHBIS MIBATIA CIy-
‘.IaeBr:?, BB KOTOPHIXE 3HATHTEILNO CMATYAETH HAKA3AHIe, eciu
.;l;"hame COBEPIIEHO BH HbAHCTBS, KAKB HAmp. B upec;yn.rze-
HIXTD IPOTURE BEPHL, B HAHECEHIH OGIIEI BIACTAME H YHHOB-
HAEAMB I T. .

104. Beero coorpbrerBennie IBIATH TH 3aKOHO(ATEIE-
CTBA, KOTOPELA, HE TOBOpA 0 MbAHCTES, 10JAraloTs ofmee mpa-
BHJIO: YTO COCTOsHIC GE3MAMATCTBA YCTPAHAETH YLOAOBHYIO OT-
BbTCTBeHHOCTh. Rasymermyeckia mpaBmia JApyruxs saxdouo,aa-
TEILCTRT, MMIIEHE! CYICCTBERHATO HCHXOIOTHYECKATO OCHOBA-
. Cryyaiito 1y, m0 CoGCTBEHHOI NI BHHT WM e HAMEpPEHHo
KTO HAILICA, 9T0 COBEPIIERHO 0@3pa3IUTIHO 15 BONIPOCA O BMB-
HiemocrH. Bo BCBX® 3THXB CIyYaxXs COCTOAHIC TBAHATO OJH-
HAKORO, W cy#jeHie 00 €ro OTBETCTBEHHOCTH 3aBHCHUTH He

13-
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OT® TOT0, EaKHM% 06pa3oMBb COCTOSHIE 3TO MPON3BEJeHO, HO OTH
1070, RAKOBO GBLIO 3TO COCTOAHIE BB MUHYTY Abanis. Haxasw-
BaTh 3a XbiicTBie, coXBAHHOE BB COCTOAHIN COBEPIIEHHAr0 ONbi-
HeHist, 3HAYUTD TOAE CaMoe, YTO HaKasHBaTh XbAHIA COBEPIUEH-
HEIfL BB Ge3yMil, KOTOpoe BHHOBHELA CaM® IpONEBelb AoGpo-
BOIBHO TIOCPEICTBOMD OmyMa Mu Gertafonusr. llooToMy A0AE-
HO Ha paBHE CIUTATH HeBMBHSIEeMEIMH IHAHIA KaKs TOTO, Eompmif'r
HANMICA CB HAMBPEHIeMs COBEpIINTH IpecTyILIeHie H COBEP-
IIETH €ro, TAKS I TOTO, KOTOPELT COXBAIE TpecTyIIeHie B5 Co-
CTOAHIM cayyaiiHaro onbAHCHiA. YAHUBUTEIBHO, YTO TEIEPDh ele
Me XAy 3HAMEHHTHMI KPHMIHALICTAMI MOKHO HAMTH mMOCIbao-
BaTeleii Jommaro Bos3phuif, KaroBs Bepuep® (Lehre v. d.
Theilnahme, Berlin 1847, crp. 158), Teiids (Lehrd., 11, 73),
Bexkep® (Theorie, ctp. 373) u Mapenoas (Deutsch. C. Recht.,
Leipz., 1856, crp. 103), KoTopHe B HEPBOME HIb BTUXE CIY-
YaeRH, COMIACHO IPABMLIAME KOA. BIOPT. (97) m japumrar. (38),
IIPUZHAI0TES BO3MOKHOCTE BMBHACMoeTH. [IpuToMs Teiios IIpHHaj-
JEEUTS KD paspafy THX® npcarelei, KOTOPHE CYMTAOTE BME-
HAGMBIMH [bfHis COBEPIIEHHO NBAHATO, COCTABIADIILA TakD Ha~
SHIBACGMEHIA actiones liberae in causa (ZBAHIS CBOOGOJHEIA BB CBO-
eM'B 0CHOBAHIN) WIH actiones ad libertatem relatae (AbsiHiA HAXO-
AANIACS BB NOCPE(CTREHHOMs COOTHOIIEHIN CO CBOGOAHOIO BO-
Je), T.e. KOIZA BHHOBHEL 3Halb, YTO COCTOAHIC €r0 HE0OX0-
JUMO (EAK's HAIP. BB YOYIIENiAxs) ML, 1o Kpaiitei MEps, Bh-
POATHO (HAmp. TO MOBOJY NPERHArO ONEITA ILTL COTIACHO 00-
CTOATEILCTBAMEG JAHHATO cJydad) OyJeTs TOIYKOME Kb -IIpe-

CTYI[.E[eHi.Iﬂ, U, HE CMOTp# HA TO, OHE BBCIDH ceds B TaKoe cocTo-

AHie: BB NEpBoME cryuat I'eiids yemarpuBaers 3108 yMBICEID,
BO BTOPOME HEOCTOPORHOCT. :

105, Waechter (Sdchsisches Strafrecht, Stutgard 1857,
erp. 400) BMBHACTD 31011 YMBICeX B actiones liberae in causa HA
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TOMB OCHOBAHiM, YTO BB WLILHOCTH ABAHIA ecTh MHHYTH, BD KO-
TOPHX 3aPOABIID AbiCTBLs, CPOICHHEIN BIHOBHBIME, NPOU3-
BOJUTE OEHJAEMOC MMB IOCIBICTBIE, X0TA ABATEIbHOCTH BH-
HOBHHKA IlipeEpamaercda. Il Takh MBI yeMATpPUBAeME YMBIILIEH-
HOE 3EHTATe BCTRO, €CII KTO IOIOEHTH IOLH CTpOeHie BOC-
JLIaMenTioniifcA BCIIECTBA, KOTOPHIA TOIBKO IIpH COABHCTBIN
BATpa 3AKLIHCH, XOTs OBl BHHOBHEIL IIOCTS IOJ0ECHISL ITHXD
BemIeCTRs BpeMEHHO JHImLICsa yyrerhb. Ilogemy e eMOTPLTH
Memrhe CTpPOro TOrja, KOIja BUHOBHEI PasCuHTHIBACTH HE HA CO-
xbiicTRie CILTE MPHpPOJH, A HA COOCTBEHHOE, XOTA U OTh CIydad
gapmcsumee, rhAnie, HAP. HA TO, YTO Oi'h, HANHBIINCH, GYAETH
oure m pannth? /19 BMBHACMOCTH HE0OX0AIMO, TOBOPHTD Bex-

. TephH, TT00T BHHOBHBIH, —BH MTHOBeHie, EOrJa OpeABHALHHEIH

UMT CcIyuail MpICOeIHHAETCS Kb GPOIIEHHOMY HMB 3APOAKIITY

~ gbAHiA W NPOM3BOJAUTD #eJaeMEH HME Pe3yabTarh,— TEHCTRO-

BAI'D BCABICTRIC PHUIIMOCTH CBOCH BOMM, HAX YTOOE IPHCOCTH-
Hemie cIyuas GbLI0 MOCIBICTRIEMB TAKOMH pBUNIMOCTI. TloaTomy,
sakIoyaerTs Bexreps, HaMBpeHie Bcerfa A0UKHO OHITH BMLHIE-
MO BUHOBHOMY, KOIZA OFB XOTEIB TOT0, YTO CIYYILIOCH, KOLAA
Hoc.1%CTRie TPOH30NLIO0 0T ero AhsHIA CONIACHO ero NPeXBIIE-
Hito, KOTJA OW' MOABEPIHY IS 3aPOBING ALANIA BIAHIO CIyIad,

 KOTOPHIH JLHCTBOBATE COTTACHO €ro npeasuzbuin. Tpyaso co-
placuTheA Ch TAKAME BO33phHiGMB. 3aKOHOJATETb MOKETD,

BB BITY 0ONIECTBENHArO MOpsKa 1 0e30NACHOCTH, HAKA3KIBATE
HBAHCTBO; TPEHMYNIECTBEHHO K¢ YMHEIILICHHOE, €CIH BCABX-
eIBie TOro IPHYHHENH KOMY BPeIb; HO HEIb3A BMBHATH 3J0H
YMHCerD YeI0BEKY, JAUMCHHOMY YyBCTB®. 310#i YMEICETE H OT-
eyTCTBie CO3NAHLS, 9T0 —IBa TOHSTIA COBEPIIEHHO IIPOTHBOMOI0A-
Hrs1. Mews 1y Hawbpeniers, 3apo {BIINMCA BE TPE3BOMD COCTOARIN
B AhAHieMb, COBEPIICHHEIND Bh ONbAHENIN, HETH HuKakoil mpn-
ynnHoii cBssn. Ilpecrynienie MOKETS MPOHSOUTH TOIBKO BEABA-
cTBie 00KOSpeMenrocIY 6008 T OBANIA, T. €. KOXja cBoG0AHAA BOIA
HepasIyuHo CONYTCTBYeTD ILHCTBID, HO He BCIBACTBiE npednois-
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wmemoli uxs noouepedrocmu. HakasereaTe BB TakoM® eIyyat sHa-
UATH HARA3KBATE MEICIAMEE CYIECTBO 32 TLACTBIE MANIMHEL
Mpeanonomenie, —Iro BosEAMSPHBIIINCSA COBEPIIUTS MPECTYILIE-
Hie BBEIH ce6d BB G03CO3HATEIPHOE COCTOSHIC ALL €r0 COBEp-
IIeHis, —HeBO3MOKHO, KAKh 3aK10YaI0mee Bh Ce0s IPOTHBY PEUie,
Yme CaBuHHbN, OpH NpEHIAXD HAlh NPYCCKEME KOZCKCOMD,
(Golddammer, Material., I, 353) sambTurs, 9To, ecIm BH-
HOBHUED CaM'’h JUIINIEL celsA CO3HAHIA, €CTM BHANH Bh COCTOAHIO
HeBMHHAEMOCTH, TO OHL BB 5TOME COCTOAHIH He MOI'B OCymIe-
CTBHTE IPEAB3ATAT0 HAMELDPEHis; €CIM &e ONE: He IHIILIE Ce0d
CO3HAHIsI, HO TOIBKO JOBENE ceGA /0 BO3GYAICHHATO COCTOMAHIA,
TO HE MOKETH M30EIHYTh HAKA3AMid.

MoxasareaneTBo cocTOSHIA COBEPUIEHHATO ONBAHEHIA COMpPSA-
HEHO ¢B OoApmmMn TpyAmocTsMA. OTAMYHTH HPHTEOPHOE ONbSA-
HeHie oTh AbficTRHTensHaro mexerxo. Cocrosmie onbAHeHis—
HMEePexo o ¥ He ocTaBlders cIbiorb. Orcooga HEI0CTATORS
AAUBBIXD A ONperbJeHis CTENemH ONLAHEHId, H HE00XOAH-
MOCTE, HPH PascMOTPHIIN 06CTOATEALCTRBT KACAWIIUXCA ONbANE-
Hif, 1BiicTBOBATh ¢b GOALIIO0 OCMOTPUTEIBLHOCTIIO.

1086. s) Cons, connocmy, npocorry W coMRaMCyIUsHs THAIIA-
10TH BpeMeHHO COSHAHIA ¥ BEIBOJAATE M2 Mipa KEHCTBHTEILHO-
crd. 315Ch TeNORERT MHBCTH Bh COGCTEEHHOME Miph, BTL €BO-
HEX'P IPHIPAKAX'D, HOLICEAMUXE 33KOHAME, KOTOPHE HE HME-
0Th HHYEro obmaro cb AbHCTBHTEIRHOCTIO. SALCH PasyME
HE MOEeTh NPHHUMATH IpeIyIpe areJsHEXD MBPE, Kakb BB a-
®eKTaxXb H NbAHCTRE. Coms 1 JPYTid ¢XOJHEA Cb HUMB COCTOA-
Hid 3aTMBHIA CO3HAHIA MOX0ATH HA ONPHNAZOKE 0e3yMis BE JH-
xopajxb. BEBaIN cayyan y6iiicrsa, copepiiennaro Bo cas. O p-
TONAH'D IPHBOAUTE CIbylomill caydaii: My#s, BooOpakad cedh
BO CHE, YTO 32CTHTAETD HEEHY BE pernGoibAHIN, CXBATHRAETD
PY:kbe, HaxogAmeecs IPH EPOBATH, M YOHBACTH CIANIYI0 BO3IH
cedd meny. To e caMoe MOKETD IPOM3OHTH BD NPOCORKAXD MAH
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COCTOAHIT CpeHeNE MeXLy CHOMD H 61BHieMS, KOIfA Te.10BBKE,
IPOCHYBIINCH, HE BOSCTAHOBHIE eNIC CAMOCOSHAHIA M HAXO-
JETCA TOXB BIiAHIeMD CHOBHILHIH. CmopmABHIA MOIYTH TYID
CHIGHO THACTBORATL W MOBECTH Kb CAMEIME ONACHEIME ABfA-
gigwsn. Hberoisko TETH TOMY HasaXh OBLIB Takoi caydaii:
MEJOTHRIH TOPIOREN's, CHABMIfi BO PRy IpH jfopork, OyAyIH

HETAAHHO PagiyEEeHL NYTelleCTBeHHUKOME, BCTPAXHYBIIMMB

€ro 3a ILICT0, BEIXBATILIG WINATY U35 NalIKH | Mporsurs ero. Ilo
HORSHITENY BO33PBHID coMHaMOyAusMs €CTh COCTOHIEC, BB KO-
TOPOMT CORG T GIbHie COCTABIAIOTH ABA PasHEIA, NAPAIeIbHEIA
TeYeHid, MEKED KOTOPHIME NaMATh M CO3HaHie He COCTABIANTE
COEIMHNTEILHATO 335HA: AN Kaks roropurd Gitnther (Seelen-
leben d. Menschen, Wien 1861, § 245) s10 ecTh CHOBHIBHIE, KPH-
CTaIu30Baniioe Bh COOTBETCIBENNEING ABHCTBIAXE. OTa MarHe-
THYeckas 9K3aIbTaniA, rooputs Schilling (Zurechnungsfalig-
keit, Augsb. 1866, cTp. 196) Ha papuh €5 9KCTA3010 CYMACHIE AUIATO,
BHITEK26TH YACTO U35 NPEeIBUIYMAXD CTpajaniil Thia HIN Ay-
M. 9TO COCTOfHIE MOKETh OHTEH NOETaBIeHo Ha paBHb Cb AY-
mWeBHOW (GOAB3HID; OHO JMIIAeTEH CO3HAHIA I CBOGOJH BOJH,
CABI0BATEABHO U BMBHAEMOCTH BB CIyial TMOXWIICHIA WY:KOH
coGerpenmocTy, yoiicTea | T. 1. Uro Kacaercs actiones liberae
in causa TYHATHER,—T. €. KOLAA OH'B 3HATH, UTO COCTOfAHIE COM-

| HaMGyMIm3Ma MOKETE OHITH IOBOZOMDB KL NPECTYIACHID, Y10

OB B 5TOMD COCTOSHIN MOEETH KOT0 PAHUTH HIH YOHTH, H 01~
HAKOX': He IPHHATE MEDPD OCTODOKHOCTH, WM JAKE CABIATB
TPATOTOBIEHIe KB COBCPUICHII HPECTYILIEHIH, —BHIIe CKasail-
HOE 0 TAKUXb ABANIIXEH, COBEPUICHULIXH BB ONbAHEHIH, HAXO-
AATE 3xbeh moaHoe mpumbHemie. Ilpemuan IOpHcII‘pY,E(BHJIiﬂ
B% TaKIX'E CIYIafXh, PABHO KAKP U BB CAydYah, KOTJa COHROXO0-
AEIE, NPOCHYBINMCE, OA00pATE ILAHIE, cOBepHIeHHOe BO CHE,
HoJarala yroAOBHYIO OTBBTCTBEHHOCTH. BB 9THXE CIYIAiAXD
HATE HA CBASH MeEXy BOAC0 H AbAmieMD, HA MXTH 0JHOBpPEMCH-
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HOCTH: HH CaMoCO3HaHis BB MHHYTY coBepumienida. Moxno moiie-
AT BILICKAHIN 3a IPUIOTOBIEHie KF NPeCTYIIeHiln, coXbaH-
HOe B HOpMaALHOMT COCTOHHIN YMa; HO HeIb3d IOJREpraTh Ha-
Ka3aHio 3a xbaHie, COBEPIIGHHOE BB COCTOAHIN (e3maMaTcTBa.
QyBCTEO YI0BOIBCTRIA OTE COBEpIICHHArO BE CHE IhAHiA—0es-
HPaBCTBEHHO, HO He mpecTynHo. HERoTOpHe MoJaraln eme, 4To
CIBIYCTS HAKA3HIBATh ALANIA, COBEPIICHHKA BO CHB JIyHATH-
EOMB, €CAH OHB NNTAlE HEHABHCTH KL OGHEEHHOMY: MO0 TOrIA
ABAHIe €CTh TOIBKO 0CYIIECTRIEHiEe NIPECTYIHAIO HambpeHis,
0GpasoBaBiarocs Bs cocrodmin 6xbuia. I teneps eme nbroro-
pHIC pa3rbIanTs 910 MubHie, Eaks Tissot (L c., 1, 46) m-Brei-
denbach (Kommentar dber das hessische Straf - Geselzbuch,
Darmst. 1842, I, 518). Ho 3a MErcau, 3a 9YBCTBA, HUKTO HE MO-
&ETH OHTH HAKASHIBACMD: OHU BHE COEPH YIOJIOBHATO IPaBA.

407, ) Br ynoManyTHXE BHIIE COCTOAHIAXD CIYIAGTCA
TEPeX0rs Kb HACTOSIHMT YMCTBEHHEIMYD GONB3HAMD, UpPEHMY-
MECTBEHHO IpH a$EKTAX'D U NbAHCTRE. S1BCh NPUHALICHUTD
Hanp. excandescencia furibunda, T. €. CHILHAA BCIEINEA IHbBA
npu MarbimeMs wopoxs. Delirium tremens, HOCIBACTBiE zoa-
raro upeaMLpHATO YHOTpeOJeHis COHPTHHIXE HANHTKOBL, CO-
‘CTAaBIAETH Vike BIOJINE PasBUTYI0 YMCTBEHHYD 60XB3Hb. Mania
ebriosa ecTh NPHIAJOKD CYMACIICCTBiA, BHLISBAHHELH ONbAHE-
miens. Eers elmme MHOTO 001L3HEHHHIX'H COCTOSIHIIH, EOTOPBIA
MOTYTDH HA H3BECTHOE BpeMs MOMPAYHTh caMocosnamie. TakoBs:

Besconnocmv (pervigilium), koTopasd ecTh HOCPEICTBYMmEE
3BBHO MEE]Y cTpajaHiaMH Thia M AyIIH.

Cospmsatic Omeoueks W MaibuuK0ss, CONMPOBOEIAEMOE IIPEH-
MYMECTBENHO Y IepBHXD CHIGHEIMD HEPBHEIMB pascrpoii-
CTBOMB, HHOTJQ PACIOAAraeTs Kb MOLENraTeIbCTRY.

Bepesennocmy, podst 1 nocampodosan auropadke. Ilspbernn
CTpPANHH IPUXOTH, OBIAZBRAIIisd GepeMCHIRIMA HeHIITHAMIL

Y e
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Goulard pasckaseBaeTs 0 GepeMeHHOH, KOTOpas, HOTE BIifi-
HieMs HEenpeo 0 MMATo O3EBA BCTh YeI0BBYECKOe Mico, Yot
cpoero My#®a. BB pojaxs, MHOTZa MAaTh He TOJBKO HE3aKOHHAS,
HO ¥ 3aKOHHAd, 0e3cosHaTelbHO yOumBaeT: MIajenna. Ileprmre
8—10 gmefi mocIh pojonD GHBAITH MHOIAA COMPOROIACMEL
CHABHLIMY HOTPACEHIAMI yMa. _

Climacterfum 7. €. BO3pacTh, BB KOTOPOMD IpEKpamaeTes
MEHCTPYallisl Y /KCHIUHEL. BT 5TOME COCTOSHIN EeHuimHa GH-
BAeTh 1I0JBEPEHA YMCTBEHHOMY PasCTpOiCTBY.

Hocmaavua, Tocka 0 po s, EOTOpast MHOTAA BEIETH Kb -
OiHCTBY 1M 30/KUTATEILCTBY.

Lucmepin w wnozondpia. Tucrepia (hysteron, MaTEa) v meH-
HIMHEL B THIOXOHApia (hypochondria, OPraHH HaXoJANIiecs MOLE
pedpaun B HuEHEH yacTn OpoXa) Y MYMUHL TPOM3BOAATD
BpeHoe BIifHIC HA OPraHHl ThIa H IYIIL

OGuanvt wyscmes, T. €. ofanuia MK TPEBPATHOCTE MPEACTAB-
Jemifi u 06pazops (illusions) u npugpaku (hallacinations), aTo—
MeuTaHisl BEH COIPCTBEHHOME cocrosAminm. OBagmis COCTOATE
BB TOMB, YTO JBHCTBHTEJRHEE BHBIIHIE IIpeIMETH TpeACTaB-
JAOTCI HAME YEMB TO IPYTHME, HAIP. OIyXiiee MECTO HATEIS
—1epToONs, COGCTBEHHHIl HAUIB TOJOCH—YYEHME T0J0COME.

Be npuspakaxt ME BooGpamaeMs ce6h IBHCTBUTEIBHHME TO,

4T0 HECYNECTBYeTh, HANp. €CIN BE THININD HAMB KaEETCH, YTO
CIRIIIME TAHHCTBEHHEIT rolock. Bb ppmspaks BHYTpeHmisa

| CYOLeKTHBHEIA NpeJCTABICHif M OUYMEHis IOIYYal0TE CHIY

¥ spaycHie BHBIIENXD BHeUarabuiii. Bh ofasmin pascrpoentl
OTXBJLHEIA YYBCTBA; BB NPH3PAKaXd Pa3CTPOCHE MO3I'L. Ilpm-
3PAKH MOIYTH KACaThCd KakJaro HYB IATH YYBCTRE, HO HAamGO-
Ibe JOCTOMHEL BHUMAHISA UPH3pakd 3pBHis I cayxa. [asmonu-
Hamis 3pbHid, Haymumas ¢b HATEHE H HCKPE BB I1a3axs, J0XO0-
ANTE 710 BUALHIA camaro ceds, ,ajrxonfz, u mpoy. lazmonmuania
CIyxa, HAYHHAA CPb IIYMAa BB YIUAXB, JOXOAUTE A0 CIGIIAHISL
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TOIOCOBE U PA3TOBOPOBS. IIpHSpAkH, KAKP YHMYTOEAIOMIE CO-
3aHie pagiHiis HAWEro A OTH BWBIIHArO Mipa, BEChMA CPOJHHL
¢b commocrin. [A8 Hach IPEMMYIIECTBEHHO BaKHA TALIONU-
Hamis cIyxa, BL KOTOpOH, MOAB BAifHieMD NOBSIUTEIHHEIXE
rOJOCOB; GOIBHON COBCPUIAETH HACHLILCTBEHHRLA AbicTBid,

yoiifeTo H T. I

1I. HMoerosHANA GoxbsHeHHEA COCTOHHIA.

408, Cojga oTHOCHTCA ICHAXMYECKiA GOIB3HI, KOTOPHA
A0 CHXB IOpPH HALIeHamuMB 00pazoMb HE H3CIBIOBAHEL Amna-
TOMEYECKisd, ®H3L0M0THYECKId B IIATO.IOTO-aHATOMUYECKId H3cIb-
[OBAHIA MO3ra H HEPBHOL CHCTEMH J0 CHXD UOPE HE IPHBe-
I Kb OKOBYATCILHOMY pesyasrary. EIHHCTBEHHO HPAKTHYHBLE
HyTh SMIHPUTIECKATO HAGMOJEHIA CONpAKenh C€Bb GOIBIINMI
sarpy/menisnr. Ilposesienie TPAHUEL MEHLY HOpMAJBHEING H
HCHOPMAILHELMD COCTOSIHICMS BO MEOTHXT CAYIAAXD IOUTH HC:
ROZMOEHO. A UTO e CKA3aTh O IPHTBOPHOME H YTAEBACMOME
CyMACIIECTBiH, NPEHMYMECTBEHHO #e O HocTBIHEME, BB KO-
TOPOMB YACTO GOABHBIC MCTHHEHELC macrepa? QopMEl yMCTBEH-
HHXE GorbaHell CTOABEO &e PasHOOOPaBHBI, CEOJIBKO oesIpe-
rhIbHA ©AHTAZiA Telopbka. MokHO CKasaTh, 4TO HETL CTPA-
erd, HETH WIEH U MECIH, KOTOpas He HAILIA 6Ll CBOELO Ipel-
cTaBuTeNs BH A0ME yMAIHUmEHEEXE. 0T/ TakD TPYAHA KIA-
CHOUEALS LYIWEBHHXE Gorksneif, KOTOpas BIPOTIEME, KAl MHl
yae sambrmm (k. 99), me mMBETs Ll OPHCTA CymeCTBEHHATO
smavenis. OB Haumeldl Touxm 3pbHis MomHO OB pasiBiurb STH
GobaiI Ha [BA TIABNEe oTAbAa. Ofmb m3b aruxh Gorbamel
COCTOSTH Bb PA3CTPOHcTBL yMa, JUIANTE YeI0BLEA CO3HAHLH,
@ BerBICTBIE TOTO YHHYTOXKADTE caMoonpe/hieHie BOJ:
6o rrb HETh HHTELINTCHINN, TaMb K crofogHASA BOI CYME-
ergopaTh He MOECTH. [Ipyria ke Gorb3mH, YHHYTOEKAH cB0GO-

—nin

TR
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Iy zomt, YBIEKAOTE BOID HENPEOJOJIMON CILION, HE 3aTMB-
Basi cosmamia. TakoBHl GBmeHCTBO Geads Gpeda, mania sine de-
lirio (n. 88) m wBKOTOpHE BUJH MoHoMamim. MoHoMamig ecTb
"acTHas AyMeBHAS G0.B3HB, KOTOPOil OTINTHTEALHAS YepTa Co-
CIONTH BB O/HOH HEOTBAIYUBON MEICIN (idée fire) wim ogHOMD
neup.eozmmmctm, CTPEeMICHIH, MeEAY THMB Kakh APYrid NCHXH-
YeCKkis OYHRIIE UMBOTH HOPMAILHOE OTIpABIEHie, HIIP. MBICE,
9T0 HACh IPeCIBAYOTE (manomanie de perséeution), HEmpeoxo-
AuMoe CTpeMiICHIC Kb YOIHCTBY (monomanie homicide), Kb me-
Tpe0AeHI0 TPeAMEeTORD (Zerstirungstriel), OTH IYIERUE co-
CTOANIS OTHOCATCA MMEHHO Ko Bropofi rpymnms, T. e. kb Go-
assuans Boam. Cabayomiit crydaif, mpusesenusiii Mapkom®

(De la folie) a 1axike Griesinger'ons (Traité, erp. 311), mo-

HETH CIYRUTH OCA3ATEIBHHIME IPIMBPOME TAKOTO POAA CTpeN-
Zemiii. SnaMenuTHii XUMHED H 109TH P., 9eI0BLEE KpoTkaro
HpaBa, ABHICA JOOPOBOIBHO BE AOMB YMAIUUIEHHHINE BE [la-
PIKE. YrueTaeMEli CcTpeMIeHIeMS Kb YOiicTRY, ONE noBepral-
¢ HOI'F HEpersb AITapeMb, MOIdCh 00F OCBOGOEIEHiN ero
OT'H 3TOT0 CTPAUIHATO BleUeHis, B KOTOPOMD OH'B HE MOI'DL JATb
ceds oruera. Korja oHE TYBCTEOBATEH, TO BOJA €T0 KJONIITCS
TOJBEPTHYTLCS DTOMY CTpeMIeniin, TO NpHOLIalh Kb HaYalb-
HOKY 3aBe/eHif M JaBalh cedh cBA3aTh ABA NIAJbIA JIEHTOY-
%oi0. I1 a10 GBido Jocratouno Aas yernoroemia P. OQgmaro s
OHG HAKOHEN® cIbIalh Iokyluenie Ha yOificTBo cIymmrens.

199, By nymernnxt 601530AXE, IPEHMYIIECTREHHO e
IpHEALICKAIIXS KT HEpRoil rpyih, Bh KOTOpOl pAscMaTpuBa-
I0Tes CIyYan YHUITOKCHIA CO3HAHLA M CBOOOLEI BOIN, OTANYAITE
XBA IPOTHROIOIOKHEI COCTOAHIA; omyniuhie yaa M HaAnpaycenute
ero rharessnoctd. Ks kaTeropin orynbaia c1bAyeTs 0THECTH 2~

LOHIbMbILE OT'E pOH{,lIeHiﬂ M JHIMUBIINXCS CIYXa U A3BIKA BB ALT-

CKOMB BO3pacTh, €cIm OHM HE HOIYYHIH HUEARAro 00pasoBa-
14
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Hig. DT0 eCTh COCTOAHIC YMCTREHHOH HEPa3BHTOCTH BCIEICTBie
GorksHennoii NPHYHHEI, MoXokee Ha AbrcTBo. Bubmmiil Mips
' cocTaBIfeTH AIA HAXE BCErJAa UTO TO YY:HkI0€; OoHn Gorbe K-
BYTH BO BHYTpeHHeii cpoeif coept. OJIMHOYHO CToA cpejm Mi-
pa, ANNIERHEIE CIyXa I A3HEA, ABYX'h BAUKHBHIINXD 3BLHEEEE,
COeTUHSDUIXE €O BHBITHEMNE MipPOMB, ITHX'S CAMEIX'D CILIBHEIX'D
NOCPEeHIEOBE [T PasBUTiA yMa, STH JOJH BeIyTH Hecyacr-
HYIO EHU3HB Cpeln Apyruxb mogell. Taks Kakh HWH HEZOCTYI-
HO IAPCTBO 3BYKOBD, KOTOPEIMH BCEro CHIBHEE Ayma coobma-
eTes ¢ APYI0I0 AYHION, TO HMB FY#/Bl BCE BOSBEIICHHEIA B
Aemia yMa; a TOTH, KOr0 HE OKHBIAOTH BECIIiA YYBCTBA, WO
BepracTcs BIACTH HU3KUXL. BOTH IpHYuHA, HOYEMY 3TH J0-
A0  OTINYANTCA BIOM3MOME, OJHOCTOPOHHOCTIIO M YHPSAMCT-
BoME. HHorAa oHM [A0XOXATH O COBEPIICHCTEA BHL peMe-
CIAXD; CAYYAIOTCH JAke MEEIY HUMH TaIaHT.IHBHIE APTHCTEHL
Ho yMCTBeHHBISl HXB CHOCOGHOCTH OCTABTCS OOHIKHOBEHHO Ha
HU3koii CTYIEHH, IGO0 YMCTBEHHAS CBfA3b Cb MIPOMB, BB Kakoi
COCTOMTE [JAke JepeBeHckili Malbuiks, IIf HUXD HOYTH YHI-
yromkera. Camoe TmarelbHOe BOCIHTAaHIC OCHIKHOBEHHO IPHBH-
BaeTh UME TOIGKO HESCHEIS IIOHATIA O PEINTIH M HPABCTBEH-
mocrr. Camas MCEYCTBEHHAsS M COBEPUICHHAA METOAa BoCHHTa-
uis # oGpaszoBanis, ropopurs Fodéré, me »o cocroamin saMb-
HATEL IPHPOJHHIXG AapoRb. LiyXowhMue ouens phako 10Xo-
IATH 10 YCBOGHiA OTBICYCHHHIX'h WOHATLH, EAKB HE JOCTYIH-
HEIXB 9YBCTBAME, M Kb HAJLIEKAEMY YpasyMBHID IpPoTHBO-
3aKOHHOCTH W HaKasyeMoCTH AbaHiH. OHI BeckMa Ipexpaciio-
JOxKeHH KD yBIeyeHio rateomsn. IlosroMy meoGpasoBaHHBIH
royxoHBMBIH, Ha NMogodie cradoymuaro, He MOEETH HOLICKATh
marasamio. YTo ke Kacaerca o0pa3oBaHHAro, KOTOpAaro moJo-
#eHie MOYTH TAKOE EAKD MalolBTHATO, TO CIBAYETEH IOJaraTh
OTHOCHTCJBHYI CMAMYEHHYD oTBbrerBerrOCTh. IlpmToM® M
BT 2TOMT CAydak, AOJ&HO OH, HpH JHIIEHIE CBoGOAH, 03aGo-
TuTECA 60J5e IPOYHEINE 0§pasoBanieMs uxs (cpaB. Gianelli,
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Cause che escludono la responsab., Milano, 1865, ctp. 211 u cabx;
Veratti, Capacit jurid. dei sordo-muti, Modena, 1862).

4@, 3axomojareIsCTBa, Be.IbCTBIC HEOIPEIBICHHOCTH Me-
JUIIHCKUXD H ICHXOIOTHYCCKHXE TEopil, H30Bralolh KIACH-
QUEAUIN YMCTBEHHEIXTE Goatspeii. OHU OrpanmquBaTCs 0OH-
BHOBEHNO YEA3aHieMb 00IAT0 TPABILIA 0 HEBMBIACMOCTI BB CO-
CIOAHIN, VHHITORADIEME CBOGOIY W CO3HAHIC, ILIH Ke IIpu-
BOJATE: HEGCOMHBGHHEBIC CIyYal HEeBMBHAEMOCTH, KaKb 5T0 Ik-
Ja10Ts ¥ 10:kenis 1845 u 1847 r.; fazpubiimiee ke PasBuTie STHXH
HOJ0:keHii Ipe1oCcTaBIgTE HpakTuEs. Borse Bebxt ommtozens
KOJeKCT ©PaHMy3CKill, EOTOpHIl yHOTped.Iders, 0 OTHOIIEHID
KT HERMEBHAEMOCTIL, OJHO TOILEO BEIpazenie démence (cr. 64),

.~ HeoOHHMAmEe COOCTBEHHO HU COCTOSHIA COBEPILIOHHATO IhaH-

¢rBa, mn rayxousMoTel. To e caMoe HAXOMUME BB HCUAHCKOME
B OpasuInCEOMD KojJekcax®. KacaTespno IIyXOHBMEIXH, HE-

EOTOPHIA 3aKOHOXATEJbCTBA IO.JaralTh OTIBIBHBIA IpaBuiIa:

Yaoxmenie Mnm. (cr. 98) m 1. IL (er. 105), KoJekcH GageHckiii
(e1.77), Gpaymuseiirckiii (30, 60), xapmurrajgekifi (37), @ra-
Jigackifi (92), Hopeemcrkifi (r1. 7, § 4) u npemuiil dcTeHCEIH
(63), MPH3HAIOTH HEBMBHACMOCTh IAYXOHEMHIXD H&p&?:BﬁTHX’b.
Kpout Toro GpayHuiBeiirckiil, HTaIigHCKIH M 9CTEHCKIH KOJIEK-
CHI, BL cIydYab, €cIn IAyXonbMELT IEHCTBOBATE Ch COSHAHIEM'D,
Ha3HAYAITh 3HAYUTEILHO CMATYCHHOE HAKA3AHIE,

fff. o cuxT IOPE cymecTBYers CHOPD, IO OTHOLIEHLIO

| KB HeBMBHACMOCTH BB CAYIAE uacimiaro nosmuamesvemsa. HEkoTo-
" PHE TobKO TOTJA JONYCKAlTh €ro, Koria Irbamie COCTOUTS
"' Bh OpPHYHHAOH CBA3M ¢ cyMacmecTBiem®b. Ho kars oTaknurh
| 3APaBYD UACTH [VIIM OTH GOILHOH, W TEPRYI IOJBEPraTh OT-

ERTCTBCHHOCTH, IPYIYR &e 0CcBoO0xKIaThL oThb Hes? Kakrnms

. 00pasoMs 0G03HATHTL COEPY ABATEABHOCTH HEOTBA3UUBOH MEL-
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oIm (idée fire) cpemm BCHXB ABIGHIH IyNNI, 9T06P PHINTS:
JeENTH I TOGYIUTCALIA NPHIHHA TPOTHBOIAKOHHATO IBAHisA
BHYTpI 9T0H coepsl Iu BED eda. He cwmorps Ha TO, KOJCKCH
meeaerifi (Ta. V, § 6) m mramanckiit (95) ompeabraiors, 9TO
BB CIyual He TMOJIHATO CYMACIIECTBiA BHHOBHEIH IIOABEpraer-
¢ CMArYeHHEOMY Hakasamio, He menbe cnopeRt BOIPOCH O ¢6/b-
mavies nposexncymears (lucida tutervalla). BMbuaeMocTs Abaniil,
COBEpPIICHNEXT BB TAKHXE MPOMEHKYTEAXD, HAXOAUTH IO CHXB
IOPH CBONXD 3AMUTHIEOBB. OTO Hayalo OCBAMICHO 3aKOHOMA-
TeILCTBAMI AHTJiiCKIMD, aBCTPificKINT, HCAAHCKENE 1 Gpa-
smanckuMb.  Jpyrie oTpUmanThk caMylo BOSMOEHOCTL TARKHXE
NPOMERYTROBE. [Hbie cYmtanIs XD BECHMA PBAKUMG sBJe-
miews. XOTA I HCAL3S OTPHIATH CYIMECTBOBaHiA TAKUXE HPO-
MEEYTKORS; HO HA YeMT MOKHO OCHOBATD I0CTOBGLPHOCTH, UTO
ALANiA, TOTAa COBEpINENHEA, CYTh odHapyseHie cBOOOIHOH
poan? Ha Toms [, UT0 NPH3HAKH, CYMAacHIECTBiA BB TO BpeM:d
me sanbrus? Hey:wean yuereennas 60153Hb TPOHIBOINTE TOALKO
Takis nepeMBLHAI BB OPrammsMb, KOTODHA JOCTYUHH HAallHMB
uyeersans? Kaxh pasmrmth msaedenie OTh BPEMCHHO 3aTHX-
maro cyMacmectein? I'15 HECOMIBHEOCTS, YTO NPH3PAKH, OBIA-
IbBalomee yMOMB, HE UMBIOTH BAIAHIA BO BPEMd IPOMERYT-
KOBB? SaMbuarelbHEIT c;fl‘jqaii yrazans Taiizopoms (Me-
dical jurisprud., 1854). s 0HOMACTPAALD 0COGSHIATO Poja
TOMEIIATEILCTEOME: IBARE JHH BCMATPHBAICA BB BLTPEHYD
meaprnny. Ero mapouno mepepesin B APYTYI0 MBLCTHOCTS, IAL
ne Guuto Merbumms. Kasazoch, 9To ome BE3A0POBEAE. Ho, 1m0
HCTEIeHIN HHKOTOPAro BpeMCHM, OH'h 3aMAHILTB BB IBCH AUTH,
1 Tawp m3phsars ero B kycku. Kakaa ke cpase yGiiicTsa
O BCMATPHBAHIEMP BE MeJpHHUn? OfHAKO AT 0Ka3ATOCH, UTO
OHB CIBIalb 310 Cb HajexI0il, 9ro A1d HAKasamid €ro mepe-
BefyTH HA POJHUHY, IAb €CTh MEeTbHHIUEL
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OTIB.IEHIE IIL

 HeB03MOXHOCTHs BMBHOHIZ B 64 IPDHUEHEL

282, PazcMaTpuBas BHYTpeHIBIH CTOPOHY NpeCTYILICHIA,

. MBI yOBILINCH, UTO CYUICCTBEHHHIA €fl YCIOBiA — cBoGoimas

BOT 1 cosiaHie; 4TO cIBIOBATEILHO TOTH TOJLEO CNOCOGEH®
COREpUINTS IPECTYILICHIE HOTBBTCTROBATL YTOI0BHO, KT0 IMEETH

XBA TN KagecTBa. MEI ompebInIm MoAPoGHO 0GCTOATEILCTRA,

NPON3ROAILIS HEBMBHAEMOCTh, IPH KOTOPHXDH TEIOBLKE IO
OpPHINHAMD, Bh HEME CAMOME CYMICCTBYIONMIUME, HE MOLICKHTH

- orebrepennoctn. Ho seqorbks Momers OHTDL CHOCOGHHING KB
\ OTBLTCTBENHOCTH, HaXOZUTLCA Bb HOPMAILHOMB COCTOAHIN XY-
:"mn, uMBTE CBOGOJHYIO BOMIO H COZHAHie; BCE TAKH €ro HeIb3d

. DopepriyTh OTBSTCTBEHHOCTH 3a COBEpUICHHOE HMB XbaHie,

unaue roBopd, emmienie (imputatio, Zurechnung) He BOIMOKE-
HO N0 BHBIIHUNG IPHYNHAME , T. €. IO TOMY, YTO BB AaH-

. HOM'B cIyuah OB AbiicTBOBarB Gezwh cosHamia WA me 0
. majaewameil CBOGOAEL BOIN, — IO TOMY, 4T0 CIydHBHIeecsa He
. ecTh obmapyikenie ero BOJW, 4TO HETH NPHYHHHOH CBASH M-
. Xy mocabicTBieMB M Bojeld MMM npeiemabmiens. OrcyreTsie
3 ‘CO3HAHiA CAyYaeTcsd TOrAa, Korja mMEers MBETo sabaymdenie,
| OrpanHm'IeHie ke CBOOOABI IPONCXOANTS BCIBACTBIC npunyscdenia,
" BB KOTOPOMH AbicTByOmiil XBIaeTea GyAb1o opyiems. Octa-
. HOBUMCs HA JTHXD JABYXD OPHTHNAXD, HCKIOYAOIUXE BME-

Henie. Ho mpexje Beero ofpatuMt BHHWHAHIC HA cayual, KOTO-

PHi CUHTAITE TPETHEN IPHIHHON HCBMEBHEHIfA.

143, Cayuaii ve MoEeTs OHTH MOCTABIERS HA PAAY Cb IPH-

MHHAMU, YHAYTORAOIIMMH OTBBICTBEHHOCTH BHHOBHHUEA BpeEl-
: i‘;naro moeasacreia. Rorga c;ly‘laﬁ COCTaB.IAETD NPHINHY TAKOTO
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IOCABACTBIA, TOTfa HEAB3S TOBOPHTH O ALAHIM U coMmEBaTHCA
BB GesoTBhreTBeHHOCTH (cpaB.: cr. 99, 1470, 1495 vy Hmm.;
cr. 100, 942, 968 ya. II. IL.). Caygaii mpoucxouTs TOrAa, KOTIa
U3D ABLAHIA BHITEKAETDH IOCTLJACTBIC, KOTOPAro JHIO He MOLIO
npeisujbTh, HIOP. KOrfa ETO BEL Mherh, Al
CIPBILOEL, BH MOMEHTH BHICTPEIA, BAPYIs HONAJCTD HA IHHID
ero o G6yaers yomTs. 31BCh HAT'H HAKAKOH CBAH MEEIY BO-
Iel0 ¥ HOCIBACTRIeND, HETH Jake HEOCIOPOKHOCTH; XOTS U 9T0

OTBEJCHHOME

caygafinoe MOCKBACTEIC HE NPOM30ILIONH, ec.ués Imie He co-
BEpUINIO mpeiraMbpennaro uMs Abanid. Ko cayuan otHOeATCs
actiones liberae in cqusa U DUIMYECKOE IPUHYIKICHIC, BEBAHHOE
TPHPOAOIO IIH YeI0BBEOMD (vis absoluta, vis major, u. 126), Hup.
KOrAa, BCIBICTBie moJxyJeHnaro oTb 4YeloBbKa WM OTH yHaJIa-
lome# mockH yAapa, g IPH NajeHin pasfaBisdl mrymee Bo3ib
MeH:A IUTH.

4. Cayvaii urpaers BaFEHYH Polb: 1) EOrJa ORG CBA3ANT
Ch NPECTYNHHIME AEAHIeMS, IPHHATSH BHHOBHEIME BB Paciers
1 BXOJUTH BB €0 IIAaHb Kakh OfHO H3H CPEACTBE COBEPIICHId,
HIID. KOTJa KTO IOA&AMIAeTh HERHI0Ee CTPOEHIe, PasCIUTHBALA,
9T0 BO3CTAlOMiil BETeps ITepeHeceTs OTOHE HA COCHIHIA MILIHI
CTpoeHid; I 2) KAk IMBIONIiH BIifHie HA YBEIMYEH]e 1L CMAT-
YeHie HaKa3aHifl, HIP. €CIN KTO BB Ipakh, HaMbBpeBasch TOABKO
0e3ppe HO YIApHTH IPYTaro Nalkolo B FOJORY, AMIIITE €T K-
BHH 2THMD YZAPOME IOTOMY, ITO MOPAKEHHH NME.IE IPHIARE
KPOBH KB MO3IY IO IIOBOAY ONbAHENid; W HA0OOPOTH KOIJA KTO
Bambpesaica YOHTh, M BMBCTO TOrO TOIBKO PAHHIE IOTOMY,
qT0 TONOP® HE AepEalcd Kpboro Hacagru. Ilpm ozmnakoBoi
cm1b yAapa maikoii BE T0JI0BY, OMUNE YIAPHTE 0€3BpesHo, IPY-
rofi NpMYHANTS JerKyl0 paHy, TpeTii paHy CMEpTeIbHyl, ye-
TBEPTHI eMepTh. YBelmueHie HAKa3aHIA BH TPEXh HOCILIHHXD
cIy4adx b ONPaBAEBAETCA TEME, 970 BHHOBHEI MOI'b HpeABHABTE
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nocakreTBia Gorke BpeHEIA TIME UMEBHIACIAME B BHIY, M 9TO,
HPeInpIHINAT TIPOTHBO3AKOHHOE XBAHie, IPEIOCTABHIT YacTh
~ mocabjcreia cxyyan. Cn pyroif cropomE, ecaun cIyyait Bais-
- eTH 1A ypeamveHie HAKAsauli, To, COTBHCTBYS npomsBejgemim
. mocxBACTBiA MeHbe BpeJHaro OPOTHES HaMEpeBaeMaro, OHB
| MOImeHT, MMBTH BIifHIE Ha CMATTCmie HaKazaHist, TEMB Gorke,
910, COLIACHO Hameil ocHorHoli Teopin (. 41), 1aa TOCYZapCcTBa
BamEbe mocIbjicIBle ABANIA, HeKeNI caMo JhaHie.

A. Babnympenie.

I. ¥Oprrugecroe 3a6nyxieHie B meBkgo-ie sarona.

113, 3adryxienie MOEETT KacaThed ILIH TPOTHBOZAKON-
- HOCTH IbsiHist, ILTH GAKTHIECKUX' 06CTOATEILCTES 1 MoC s ICTRL
. Absmia. O kamIoMB W3 STHXT ABYXB BHJOBRTL 3a0.1y:#icHid
. CHEaEeMB OTIBILHO.

IOpumgeckoe 3ab1yseHie COCTONTD BB JOKHOMD IIOHM-
;‘Manin H3BBCTHATO HaMB IPaBHJAa YLOIOBHATO 3aKoHA. Hepk-
| lewie e 3aKOHA 3HATHTE, YTO ALHCTBYWOILi# He 3HAETE O 3a-
".npem,enin 3aKOHOME JamHaro mocryuka. Ho pasmrtie mnyxs
_a'rm HOHATIH HE HMBETH NpPAKTHYECEaro 3maveHid. Br cy-
‘mecTBE OHN cxoﬂ;ﬁm T. €. Bb 0GOUXD cayqaax:a oBTL Hag-

3 ama Hoqexwy € 0OHO HTOro He 3HAI0? IOTOMY aH, 1TO €My 3a-
- EOHB He OHLIG HIBLCTEHB? WM IOTOMY, 9TO XOTA OHO H 3HAIO
'E;sanosrx., HO HoJarano, 4T0 IaHHHN clIyYall He MOZXOAUTEH IONE
; jjnero? 910 6espazauyno. OcBOGOXIA€TE AN HeBhIeHie ILIm 3a-
 Oaysenie OpHiHYecKoe 0T OTBbTCTBeHHOCTH ? COrIacHo Ha-
el ocHOBHOIH TeOpiM 0 NpecTyILIenin, 0 KaparelpHoli BlaeTH
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ANieME, ME He MOKEMD CYeCTb 3HaHifA 3aKoHa CYIECTBeHHEIME
yCI0BieMs HPOTHE03AKOHHOCTH TBAHIA. Ycrapt He NPH3HACTD
NOLTeAAUMI HAKA3AHIND IBAHIM , A0TOIE HCHAKAIYEMBHIXD,
2 TOIBKO OCBAMAETH CYMCCTBYDMYD yike HakadyeMoCTh. Buna
§ HAKA3YEMOCTh CYIIECTRYTDH [0 U3JaHif yCTaBa: HAKAzye-
MOCTH H3BHCTHEIXT ABsNil He3aBICHMA OTT TIOBEJCHIH 3aKOHO-
gzatenrs. Dbulo O H3IMIIAE IpuGETaTh EB OPHAMTECKOL
QUKL Kb MPEANOIOECHID, YTO 32K0HD, HALICHAMIME obpa-
30MB 06Hﬂp0,ﬂ;0BaI{HHﬁ, 1[0 WCTeUeHIH JAANHATO BpeMeHH, BCHME
M3BhCTeND. XOTA IOCYJAaPCTBO U 00A3aHO OGBACHUTH BCLME
110 IAHVEMD HALICAAMIND 0GPagoME O TONB, YTO OHO IHaME-
peBaeTes HAKA3HEATh (i 43); OMHAKOKE Hakazanie IpHMBHAET-
¢ He NOTOMY, Y10 BINOBHHIH 3HAIT O 3aUPEIEHIN ero Ihamid,
a IOTOMY, YTO OHO POTHBHO WEIAME TOCYAApCTBa I €ro 32K0-
MAMB, TIOTOMY, 9TO BHHOBHEI NPOTHBYNOCTABIIE BOII CEOD
RO ofmectEa, obmecreennoMy Giary (u. 39). Yro e 1po-
[HENO WHIAMD TOCYJapCIBa 1 OOMICCTREHHOMY OIary, 0 TOME
IpUGIEENTEILHO SHAETH BD NUBILIN0BANIOND 06mecTRS Kak-
IElll, game B MeHte ofpazopannsii. Msn npejanis y3uaeTs OHE;
qré 310 I TG ZOOPO; YTOAOBHELE 3aKOHE TOJLKO OCBANIAETH
5TO mpejaiie, KOLAA COLIACHO €My 3aUpEemacTdh HBBBCTHHA
xbamis. Ecom mHoria 3aK0EE BB pasiarh ¢b mpejagieMb, H BO-
NpeRH €My CUHTACTh M3BLETHRIL rbamig HE COTIACHRIME CB
OBIMCCTREHHAIMNG MOPSAAKOMD I HATATACTh Ha HIXD HAKAZAHIA;
70 0 BATMPEMEHIN TAKuXD AbAHIE MOUTI KX IHE 3HAETH, HOO
epbrbuie 0 TOMB GHCTpO pacnpoctpansercs. OHAKO Fb HAKA-
samie MOEETD GHITH NPHMBHAEGMO TOIBEO TaMb, IAh €CTh BIHA.
Kro smaerh, YT0 IhAHie ero salpenieHo 3aKOHOME, TOTH HECO-
MirbEio0 BHHOBeHS. KTo 9TOr0 HE 3HAETh, TOTH MOEETD GHITE
BIHOBEHS LI HETH, CMOTPA IO TOMY, UMEIEH IH OWB IIH HE
mwEIb MOHATLS O TOMB, 4T0 XBsHIE ero HakasyeMo; T. €. Ipo-
TueHO WhisMB rocyiapersa. Mas aroro crbIyers, 4T MPaBRIo
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wlegis ignorantia v. juris ervor nocet (He3HAHIG 33K0HA IIH I0pH-
mrueckoe 3a0Iyialenie—Bpefno) — ne esyciopHo (Cu. Rein,

" Or. Recht der Romer, Leipz., 1844, etp. 214). Beaycaosuoe npu-

MEHeHIC 5TOI0 MPaBUIa OXYRIAIM YHke HTANiANCKie NPAKTHER
u nivenrie womenraroprl XV, XVI u XVII croxbriit. Bs
PHMCKOME IpaBh He3HANIEMT 3aK0HA MOIIM H3BHHATTCA B H3-
BECTHEIXD CAYYaSAXD! MajgorkTHiE, ACHITUHE, KpecThiHe H COl-
Aarst. Hophiiimis saK0HOIATebCTBA (KAKT HIIp. $PAMIY3CKiil 1 10
\GorsmIel 9acTH repMaHCcKie KOICKCH) ILTH BOBCE e YIIOMEHAIOTH
0 I0pH AITIEeCKOMB 3201y 5/ I€H1M, ILIH ITOJ0KATE IbHO OIIPe IBASI0TE,
YT0 OHO HE MBBHHAETE; APYTifdJONYCKAlTs H3BECTHHA HCKAnYe-
Hif, KAKD BUPTEMOEPrcRoe, aMepHEAHCKOe, TAHOBEpCKoe (2 MMeH-
HO BB CT. 84 H° 6 ,,KOTIA M0 YBLKHTEIFHOMY HESHAHIIO JHOO CYH-
TAI0 cBoe JBfHie T03BOJeHHHIME ), anriiiickoe (,,KOrJaJumo Ha
XOZMIOCH B HEBO3MOMHOCTH Y3HATH O IOBeIBHIH 3aEOHA').
Cyreduas mpakTHEa YEasblBaeTh HA CAyYad, Bb KOTOPHXD He-
00X0HM0 IPUIHATH U3BHHANIIUME 06CTOATEALCTEOME HE3HAL1e
39K0HA; HO 3TO HAJ0GHO TPEJOCTABHTL YCMOTPEHID cyisu. Bo
ll)pannin OmLIs cIydail, YTO KpEeCTHARUHE, IpH coxbiicTBiit
ABYXD cochieil, YOIID CBOBTO CHIHA, OJEPRUMATO BOAOGOAIHLO

BeqbACTBie yRywenmin Ghuremom cobaron. OmHm CCHLIAINCE HA
CYmECTEyDImill BB TOH MECTHOCTH b JABHUXH BpeMEHD OCH-
Yaif, 1O KOTOPOMY TAKHXDH OBMeEHHXD fojefi yousamr Omu
BHA/N, YTO HEAp3sl HUEOTO yOHBaTh, HOLH CTPAXOMD HAKA3AHLS,

HO [0JATAIH, YTO 3TO He Kacaercs Hacroamaro crydas. Mox-
HO . GELIO HAKA3ATH BTHXH KpPECTBANB Kakh yoifius? Ho Ta-
Kié cIyYal He HMEDTH HUYero ofmaro ¢b TEMH, Bb KOTOPHXB

I 3H2eTh, IT0 OHO ILHCTRYeTS BONPEEH 3aK0HY, HO AYMacT's,

YTO, II0' MHEMEIMG MM TLCTBHTEIBHBEIMB GIaropoJHHIME MOTH-

BaM®, 3aKOHG Kb HeMYy TpuMbHeRD OHTb HO Momers. Kro you-

BaeTh JpYraro 1o pequrio3HOMY oaHATHIMY, He cMOTpPA HA TO,

U0 3HAETE NPOTHBO3AKOHHOCTh CBOETo ALsHIfA, TOTEH CTABHTB
15



114

BOIIO CBOX BHINIE BOIN OOIIECTBeHHOH M G6iara ofmecTBEHHAr0
U IOLKEHE 33 9T0 OTBBYarTh. 3a0Iy#jeHie KacaTelbHO BeJH-
YHHKL HARA3aHIA, WIH 00CT0ATeIbCTEE, YCHINBAMEXTS BUNY, HE
MoEeTh HMETh HUKAkoro 3HaYeHid. Koib cropo KT0 COBEp-
NG HpecTyILIeHie ¢h CO3HAHIEMD €r0 IPOTHBO3AKOHHOCTIL
TOTH JOMKEHD NOJAIERATE OmperbIeHHOMY 3aKOHOMDE HAKasa-
HIIO, HE CMOTPA HA TO, HOJAralb M OHb, Y70 TO I Apyroe
HAKA3anie yIpo&EaeTds eMy, 910 To IAH APYroe 06CToATeheTBO
yBEIHYHBAeTH HaRazamie. Bb MpoTHRHOME cIydak TmpuMbHeHie
TOTO WM JpPYTaro NPaBHIa 3aKOHA 3aBHCBIO OH HE OTH CYAA,
a OTE BHHOBHATO.

II. ®aETHYECEORe B&Gﬁymzenie.

#16. YroHp yACHUTH DTOTH IPEIMETS, A0 CHXE IOPE H3-
JaraeMelfi TMOBEPXHOCTHEIMG, He HOJHLINE IIH 3aIyTaHHEMD
06pazoNb, NpPeIMYIIECTBEHI0 110 OTHOWEHI DAKTHYeCKaro aa-
fay#IeHiA Bh TECHOMB CMBICAE, MBL JOJ/KHGL PascMOTPETL Bed-
EATO POJA KOMOUHAUIM M TOBOPHTL HE TOALKO O 33HHMAIIIEME
HACH HEIHS QAKTUIECKOMB 3a0.Jy:EACHIM, HCKIOIADIEND BME-
Hemie, HO I 0 THXH CIyYasxh, Korja 3abIymieHie BIACTH
TOILKO HA yBeNIUeHie HaKa3amid, WU Re He IMLeTh Ha Hero
augakoro BiigHig. @agrnueckoe 3ablydIemie COCTOHTE BB
TOM®, 4TO JUIO, COBEpmas IhARIC, M0JIAraeTb, IT0 OHO J03BOIEH-
Hoe, I e Membe mwim 0olke IPecTynHO, MeXIYy TEME KakKb,
0 HEH3BLCTHEIMD €My 00CTOATeILCTBAME, AhfHie ero CTaHo-
BHTCS NIPECTYNHEIME ILIH ke HO/LICKHTH 601be WM MeHEe CTPo-
TOMY HAKA32Hil0; I, HAKOHEI'D, A0 HOIATaeTh, IT0 COBEpIIa-
eTTH [pecTyILIeHie, MexIy TEME Kakb Absauie €ro He IpecTym-
Ho. (QakTHYECKOE 3a0IyRIeHie MOKETS GHTh IBOAKATO POJA:

1) Cumutanioe 3a6.1ysicdenie, KOTOPOE COCTABIACTE HEYTO CPEL-
iee Mew Ly WPUAHICCKUNT ¥ GakTHICCKUMD a0y ACHIeMD B
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- TECHOMB CMEICTE] 9TC €CTh 3ad.Iy::E/eHie, BHTCRAIIEe I35 He3Ha-
. Hig 1paBuIh, HE BXOIAMHUXD BB KPYI'b YIOIOBHEXD 3aKOHOBE;

2) Darmuueckoe 306ayNcOenie 65 MIBCHONG CMICAL; ITO ECTH Ta-
EOe 3a0IyEjenie, KOTOpoe KacaeTcd, WM cpedcméq ILIH nped-
. memg Tpecryiienis. B® oTHOmICHIN cpelcrBa Eakh U BB OT-
- HONIEHIN IIpeJMeTa OaKTHIecKoe 3a0IyEleHie MOEKeTH Racarh-
| osi WM IXB KAadecTBA WM UXB Tomgectsa. Kpows Toro ®ak-
. Tumeckoe 3200y &JCHIC MOKETD OTHOCHUTHCA KH 00CTOATEILCT-
| BaM®, KOTOPELL 0 00POCOBLCTHOMY YOBHICHID CYOBEKTa JIa-
. ©TH eMy IpaBo HAPYINITH HEIPHKOCHOREHHOCTE IPYTaro: HIIP.
- A emurs Bp RopiMbs B mHoupbo A npocﬁnae'rca I BOIUTH
. kakp b Ha IEOIOYEAXD IPHOMLKACTCS KB HOMY Ch HOKOME.
.. A cxBaTHBae1h HHCTOXETH I CIPLIACTH BB D, MeKIY ThME
| mocabHili XOTEIB TOIBKO OTP3ATh KYCOKB cala, BHCAUii
- Bozxs wpoparn B. Tyrs B ommtosno cunrans ceds BB COCTO-
| ARiE He06X0MIMOH 0GOPONEL: HO TAEAS OMHOKA YHIITOEAETH
putbrenie. Taks kaxp sabrymjenie mocIbAHATOTpOJAa HE Tpe-
Oyers Ommmaiiimaro pasdopa; TO MEI OrpAHHYHMCH BB YYCHIH
| 0 DARTHIECKOMT 3a0IyAICHIN BONPOCOME 00H OMHOKS BL 01-
HOIIeHIN CpeJCTBE U IpejMera..

: 8%, 1) Cunwannoe 3a0yxcderie COCTONTD, KAKD BEIIE CKa-
. 3aHO, Bb HE3HAHIH NPaBUIb, HE OPHHALISKANIAXE Kb coeph
- yrozopmaro mpaea. Kro cumraers gbiicTBHTCILHEIME 3aBEIia-
| Hie, rhJamee €ro HACKLIHIKOMNE, XOTS OHO JNIIEHO CYmecT-
. BEHHHIXD DBOPMATSHOCTEH, TOTH He MOKCTH GHTH NPU3HALE 00-
" MAEmUKOM®, €CII OB PACTPATHTH HACKBICTBO. OE HaxoguTCH
. COGCTECHHO B QAKTHICCKOMD 3a0IyEASHIN TI0 OTHOLIGHII Kb
CBOEMY EauecTBY (cumras ceds omméoyHo HACKBIHHEOME), IIO-
‘TOMY, 4TO HE3HAeTh HPABHIG IPaikJaHCKaro Ipaea o 3apbmia-
Hizxs. Cabjgopatesio 3rbch GIMKAAAS MPUYHHA IPOTHEO3A-
'\ KOHHOCTH [BAHIS IGKNTS BB JOKHOMS NOHIMAHIN OAKTA, UTO
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TPONCXOTATE: OTH JOKHATO- NPEACTABIEHIA O IPAEJAHCKOMD
3akonk. BB aToMn cIyIab, XoTd COOCTBEHHO H CYIIECTBYeTS,
DAKTHYCCKOE 3a0IyEJEHIe , HO, BCIBACTBIC CIOKHOCTH €TI0
XapakTepa, MEl JaeM'b eMy HasBailie ¢pejHAr0 Wl CMBUIAHHATO,
RAKE EACAIMIATOCA W ®aKTa U 3akoHa. Takoe ike cpeuee 3a6.rywm-
meHie IPOMCXOIUTD I BE TOMB eIyuab, Korja HEOGpa3oBAHHEIH
4eJ0BhKH eBAHTCANYECKATO HCHOBBIamis, OYAYYH pPasiydeHs
¢ AHEHOH KATOJUYKOId OTH CT0JAa ¥ Joka HA HEOmpeIbICHHOe
BpeMs, HENOHEMAA 3HAYCHif DTOTO pasIyueHis, COBEPNIATE

npexoboxsanie. Takoe cpexnee sabIymjieHie CIyIaercs mpe-

UMYMIECTBCHHO BB CIYYAAXD MHOToGpadid M JM0KHOH HpHCArn
U BB CAyYasxh, KOTAA KIS YPasyMEHiA MPOTHEOSAKOHHOCTH Xb-
AHif HEO6XOAUMO SHAHIC YTOHYEHHOCTEH IPakIAHCEATO IPaBa.

118, 2) Daxmuueckoe 3a6rywdenic 65 OMROUWEHIU CPEOCMEA.
Tlpecrymienie ecTs BEbIHECE IbsNie, MPOHIBOAAmEe BIifAHie Ha
npé,zmel*m, OKpysalomie BHHOBHATO. 9TO BIifAHIE cOBepiHaeTcd
©b TIOMOIII0 CPEACTRA, VIIOTPEOJEHHAr0 COOTBBTCTBEHHO ITBIH.
CpeacTe0 €cTh 3BEHO, COeIWHADIIEE CBePXIYBCTBOHHAIH ale-
MEHTDH, BOID, Ch TYBCTEEHHEIMD Mipows. (1HO 3G rIABHEIXD
CPeICTRH YeAOBEKS HAXOJUTH IEPBOHATATLHO BT CBOEME TEIE,
NPENMYNECTREHHO e B PYKE, HO 0HS HE 10BOALCTBYETCA 3THMD,
H, 13 IPCAMETOR, B €10 HaX0AAIHIXes, AEIaeTs OpyAld cBoel
ROJIH, IIPUROJSL MX'H B ABEAeHie. CpecTBa WM OpYAld MOTYTH
HECOOTBETCTBOBATh I{bAW, 110 IOBOAY 3a6y#jeHid, Kacaoma-
rocd HXB TOXKACCTBA WIN KayecTea. :

119, a) 3abayacoenie, racarouyeeca moscdecmsa cpedemea. Kro,
cunTad CHPHYI0 KHEAOTY BOJOW, J[acTh €€ HHTE JPYTOMY,
N KTO CTPHIAETE BS: Apyraro, mojarad, 4ro Pymbe 3apameHo
C.IBTIEIME TATPOHOME, TOTEH HEMOKETH GHTH NPH3HAHD yOidmei.
EMy MOHEHO TOIBEO, IO MEPB 06CTOATeILCTEE, BYSHATS HEOCMO-
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qpurensgocts. HaoGopors, ecam K10 ¢ HAMEpPEeHIeMD OTPABATE
APYyTaro, MOJacTs eMy Iro ommGx: BOAY BMBCTO CEpHOH KHCIOTHI,

- |IH caxapsb BMECTO MBIIBAKY, TOTH HE COBEPIIACTH npecrym-

femis. BB mocabimeMs cIyuah NPONCXOIUTDH IO He0010CmaL

" epedemsn TAKD HARLIBAEMOE MHuMoe npecmynacnie (delictum putati-

'~ wum, Walnverbrechen) wmn nesozsoxcuoe np. (délit impossilble, un-

\ mogliches Verbrechen). Ecmn ®e §T0 Io onmbET XaeTs CPeICTEO

| y6ificTBO, A 32 YMHIILICHHOE NOBPE/&EJCHIC 3T0POBE, CONPARCH-
‘HOE ch HempeAHaMbpeHHEME ImeHiens kusnn. Bp mporuso-

| NOAOFEHOMT CIyYak, KOIJA KT0, KeIad CoBepmuTh YoiieTso, mo

" oWmGKT MOJACTH CPEICTBO, KOTOPOE MOKETH JHITh BPEIUTh 310~

~ POBLI, TOTDH JOLKEHE OHTh HAKA3AND TOIBKO 32 YMEIULICHHOE
\  IOBpEWRICHIE 310POBBA.

120, 6) Sabayvcdenie, xacaioweecs xauecmsa cpedemse. Eemn

| Kro, ch HaMipeHieMD IPOH3BECTH OKABIAINIEE BIifHie HA APY-

. Taro, mojacTh €My MHINBAKY, TaKh Kaxh ey H3BbeTHO, YTO

| MHIBAKD OPOH3BOANTE TaKoe BIldHle Ha JIOMAJL; TO OHL HE

. Momers OHTh NPH3HAHE OTPAaBHTEJeMSb, HA PaBHD Ch IapJaTa-
HOMD, KOTOPHIii CBePXECTECTRCHHEIMI CBONME CPEJICTRAMH YOH-

" Baers GoasHAro. TYTH MOKETH GHITH TOABKO ONPEJBICHO Haka-
| Bamie 32 HEOCMOTPHTEIHHOCTH IPOTUERG 3ApaBis u msui. Hao-
. Gopors, eciu kTo, Ch HAWEPCHICMS OTPABATH CBOK0 iKEHY, IOJ-
| Hecers eji 10 OIMOKS HETOTHOE CPEJCTBO, HIp. MY/ NPOEHTE

Y Iekaps penenta LI HoXydeHid axy kali cyanatum, XBACTBY-

| Maerr emy mmbcro kali cyanatum—kali ferro cyanatum, KbH-
CIByIOmEEe HapasHb Cb CaxapoMDb, KOTOpPOE MYHED M TOJHE-
. cers cpoeli meHb; TO MOKHO AW CYHTATH Takoe AbAHie, CO-
Q BepIIeHHOe IOMOIIN HEIOJHATO CpPeACIBA, IPECTYILICHIEMD?
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Tyrs Tome cymecreyers MumMOe WMIN HEEO3MOEKHOE mpeery-
mrerie. Ecam &e k1o, ¢» maMbpeHieMs 0TpaBuTh Ipyraro, mo-
JaCTH eMy PTYTH; Ch TOTO MOKHO B3HCKATH HE 3a Ham..peuﬁoe
YOiicTBO, a 3a IHOBpexAEHIe 310POBbS, MGO TAKOBO TOIBKO [Ihii-
creie prymu. Kro, 5 naMbperieMs I3ruaTs 10 45, 2CTh Henum-
HE CPEACTBO, 110 €10 MEENI0 6C3BpeIHOe /I €513 10POBBA, T 3TINKD
JIUITE €€ KH3HH, TOI0 He1b3 MPHANATH YMBIILIENHEIME Yoiiiero,

£24. VI3 IpuReIeRHEIXT CTYYACRD ABCTBYETT, UTO 301y HK-
AeHie KAcaTeILHO TOX/CCTBA WIN KAYECTRA CPEJCTBA COCTONTE
BH TOMB, IT0 RHHOBHEKD WAN He COBEPIIACTE IPEIHAMEPEHHATO
UM NPECTYILIeHis, ILIH &e COBEPIIACTS NPOTIHBOSAKORHOE k-
Hie, XyMad, UT0 COBEPIIACTH TO3BOICHHOE; MIH, HAKOHEIS, IIpe-
CTYILICHiC EHHOBAUKA MEHhe ILTH Gorbe TAKKO MPOTHBE Mpef-
HaMbpeHHaro HMb. UTo kacaeTcs 3a0ay:kIeHiA IO OTHOMIEHID
ED TO#KICCTBY CDEICTBA, EPOME HTUXH YTHPEXh EOMOHHANH,
MOECTH elle IPOM30HTH Takoe 3a6IVikIeHIe, KOTOpoe He mMk-
ers HUKAKOTO BIifHiA HAa HAaKazaHie, HOp. KOTAa KTO CBH HA.
MEPenieMDb OTPaBHTL HOJACTH BMECTO OZHOTO Y6iiicTBeHHATO
sa Tako# ke Apyroi ).

122, 3) Daxmuueckoe sabaysclenic 65 omuoweniu npedema:
@) Ilo omnoweniio k5 modskcdecmsy utu Omiicmeumeshocmu npedMema.

) 9tu koMOHEAmiN 3abIyAIeHIA BB OTHONIEHIN TOXIECTEA H KayecT-
Ba CpeICTRA (H_,HS—-IQI) MOEHO BHPA3UTh CISIVOIIEN QOPMY.I0N, BB
EoTOpoil mpecrymienie o3HAYEHO YHCIOME 1, Golbliee npecrymienie 7 4,
Menmee I o, fhAHie He Hoglexallee Hakazamio 0.

Salayuclenic Eacamexsno moxcoecm- Sabyxcienic KacamersHo KAUECMOn
60 cpedemeq. 7 cpedemea.
Hawtpesaewoe sbanie. Iocaticrrie. !
1- 0 (Thme roMOMHALIN, 32 MCHINYE-
f A ;a nieMb nmocrkgmeif).
1a 14
1 — 1
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~ 3pich CYmMECTRYDTH Th e CAMEIA IATH EOMOuHANil, wro ®
| IpHE 330IyEIeHiN MO OTHOLEHID Kb TOXTECTBY cpeicTBa (i.
119, 121 n ceruka ks sTomMy n.). Takmus 00pa3oMs MEL HME-
W BIECh CABAYIOIiA MATH EOMOUHAiii:

1" CyOmerTs IoJaraeTh, 9TO COBEPIIACTH TpeCTyILIeHiE
EAY TEME He ILJIaeTh HHYEr0 IPOTHBO3AKONHATO IO Ne200-
ocmy npedatema  (Mnuoe npecmynienie) , HIP. eCiH KTO Ha-
Yers CBOIO AEHY, CYHTAsl e¢ APYTOI LeHIHHOW, I, eCm
GHINHHA , OLIIOOUHO cyuTas cebf GepeMeHHOH, ymoTpeSmTs
IOIOTOHHEISL cpejersa '). 2

2¢ Jlumo momaraers, 4ro xhamie ero XO3BOICHO, MEEIY
ME [OCIEACTBIe ero MPOTHBO3AKOHHO, HIP. BO BPeMs OXOTHI
AX0SICE BE HACE YTPEHHATO TyMaHa Ha cTofiKh, st cTpbasn
IO IBIGRYMEMYCA BB Jalu UPeAMery, Iolaras YIo 3TO BOIK,
\KoToparo TPAaBATH, I y0uBai Ye1oBbka. 9To clydail mpoTHRO-
. TOIOEHEII MHIMOMY LDECTYILICHIN. 31ECh MOKHO B3HICEATH
?'@,BHHOBHaro TOIBKO 32 HEOCTOPOZLHOCTE.

3 - 3'ud’ llpunarb OJUHE NpeiMeTh BMECTO APYIaro, BUHOB-
- BHII copepmaers AbAdie, MeRLe HII Gorbe TAKKOC IPOTHBS
E-Eamtpeﬂﬂaro uMB. B crpbigers BB A, moJarad, UTo 3T0 €0
'.greu'r.; HI HA0OOPOTH CTPBAAETH BB CBOETO OTHA, IOJAraf,

| BB IIePBOMB OTOMY, YTO OHB ABHCTBUTEALHO COBEPUINIT OGEHL-
- KHOEeHHoe yoificTBO, M YTO He MOI'B COBepwHTH Ha A oTme-

) By cBa3u ¢h TAaKNME MEEMEMD OPECTYIICHIEMT COCTOATH CaY-
11, Kacapmiiecd CAOKHEIXD IpecTymAeHift (a. 186), rzk ZBa mpeiMeTa
CIBiA, W W3k HEXD OJHAr0 HETH Ha JUINO, HOp. A 6pocaeres Ha B
: DAnUTH ero ¢b whiin B3ATH Y HETO JEHBIH; MeEIY TEMD y F He OH-
10 genmers. 3ybcs 3a01yklenie BIiAeTH TOIbX0 Ha BMEHeHie MeHEe BajE-
HAro mpecTymieHia (Hamecemis PaHH, a He pasbos).
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yoiticrsa '); BO BIOPOM® NOTOMY, HIO HE HMBrs Hambpenis
cosepimTh orneydificreo. Taguusb e 00pasoM’s HAZ0@HO Ph-
{MITH BB CIYYAsXb, KOTZAa KTO MH00 OPUHABD OJHY KEHIIHHY
BMBCTO APYTOif, BB 3aMBHE HaMBDEBACMATo EpoBOCMBIIIEHIS CO
CEOEI0 POJCTBEHHHICI0 COBEPIINTE TOABKO npemoGoxbsnie, WIH
HAOGOPOTE: BMECTO TPerGoxbAHiA COBEPIIATDH EpoBocMBIIe-
pie. Bb 060uXD CIYYaAXD MOKHO HAKABEHIBATH TOABKO 32 Ipe-
IoGorbanie. TaruMb &e 00pPa30OMb JOTEHO OTHECTHCH EB CIY-
amwp, KOLZa KTO 3aKATaeTh IO OMMOKS BMBECTO EILIATO
CTpOeHis HERIIOe ML HA000POTE.

50 Hakomems BUHOBHEIH GeperTd OXIES HpeIMeTs BMBCTO
Apyraro, BH OTHOMIEHIN KOEro MOETDH GEITL CORCPINEHO TAK0e
&e mpecrymienie. 3rbch OMHOKA MOEETH HE HMBTE HIKAKO-
o BIifNifN HA HakasaHie, MOTOMY YTO IPHIITCKast 0GCTAHOE-
Ka OGONXD UPEIMETOBS OJMHAKOBA, HIP. A COBEPUIAETb KPO-
BoCMBIIEHIE CB CECTPOI0 cBOEI0 B BMECTO CecTpEl CBOCH C, nm
y6usaers cpoero Opara P BWECTO CBOETO opara C. X mama-
CHIOBALS HegocTHrmy® 14-rirHsro Bosspara E, BMBCTO TaKoH
e matorbtaedi @; K yousaers ., moraras, YTo 3T0 €ro Bparb
M. Bo BeEXB STHXB CIyYAAXE 3a0AyHIeHIe MO OTHOMIEHIN
KD IpeiMeTy HE BIifAerh HHCKOIBEO Ha YTOJOBHOC sHayenie
rhamia. 71 Tagpe BB TOCIBIHEMH CIVYAh CYMECTBYeTd HaMb-
pemie YOHUTH, BOdsi K OTOMY HANpPABIEHA; AbsHie comepiaer-
¢ NPOTHBL Yel0pbka. BHHOBHBIE XOTBHIB yOuTh HaxXOAsIHA-
rocsi BOIM3H €ro deloBBEA TOLO caMaro, BB KOTOparo BH-

1y ComepmieHHO IPOTHBYNOIOEHAr0 HATAIA nputepEiBaeTcd YIOR.
Hum. (er. 1456) u Yrom. IL I1. (928), npiiasad CANITEOME GoApNIoe SHA-
yemie RHYTpeHHelf CTOpowE IpecTymIeHix BD cpaBHenin ¢b ex oGHap-
yaeniews. Cuorp. Hpoekms Hoaazo yaoxcenin o nores. (1845 I.), coofpame-

Hif Kb CT. 1861.
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- crpbaurs. Mewiy Bozeo u ZLiiCTRieMT cymecTsyers By -

 TpeHHsisl IPHYMHHAS CBS3b; BOAA [0 MTHOBEHIA MPOM3BeZeHis
 NOCABACTBIsL MOLEPRUBACTE BTY CBA3L M IOCHOACTBYEIT HALD
~ gbamiems. Rro x0uers y6uth weroBhKa M YOHBaerh ero, me
- mepecraers GHTh yoifimeo moromy, uro y6urs Ieama BMELeTo

-rIIeTpa Tyrs, coderrenno roBops, 3abIyisIeHie KacaeTes ToIb-

B0 MOMUB06S nOCIMYNKA. Bricrptmmas 1 K e J motomy, uro
1
éno;xara.m, 4TO 3TO ero Bpars M; HIN i®e BEICTPLILIH OHB

| B5 J 10TOMY, UTO CYHTAIbL €0 CROHWD BParoMs, xora . me

OLLIE K HeMy HeNpifsHEHHO PacIOIOKEHD, — HTH oo yELe-
Hid He UMBOTH PBIIHTEILHATO 3HATEHif, H BO BCAKOMD cIy-
wan K yoiiina.

.CJIY'IaII, moxh 3° 4° i 5° yrasaHHEIE, COCTABIAITE 3a6.Iyx-
Alemie 1m0 OTHOUIEHID Kb NPeAMeTy Bb THCHOME CMHCIL T. e.
-'!rali'L HASHIBACMEIH error in corpore, in persona '), T. €. ciy-
Hail cumwenia ( Verwechschelungsfall).

223, 0) llo omuouenito ks Kauecmsy npedsema. 326wy aenio
" @akTmICCKOe CYIIECTRBYeTH TOrAa, KOrAa AblcTBybmiee JQmmo
“HE 3HAeTH 0 KaYecTBaX's Npe/jMera, HPEIAOMENE LI OTHEMA-

Biiiings ,a’fsa_nim TIPOTHBO33KONHEIH XapakTeps, HAHN &e 00cTod-

AL

.‘TB.E.BCTB'B YEESINMYHBAIIUXD W10 YMEHLUIAIOMIXE CTEIEHE BUHO-

‘BROCTI. Kro, cmMTas BuaBmaro BB 0OMOPOKS MEPTBEIME, Gpo-
CUTB €10 BHBOLY H YTONUTS, TOTH He yoiiina. K1o nponsuts kum-
MOM'B TPy, CYHTAs €ro KUBHMB, HIH ETO0 HOKHHETE MJA-

-,?Lelma, HE 3Hasg, YT0 OH'B POAILICA MEPTBHME, TOTH HE MOKETE

) QopyyIH. MOMEMERHHA HAMH BB CCHLIKE KB 4. 121 OTHOCHTESb-

“HO 336.0yKIeHIA KacaTe.qnHO TOIECTBA HIH KavecTBa CPeICTBA, CAYHKATD
H Ja7 m300paEenin sabiymleHid BD OTHONGHIN TOEIECTBA wld KadecTsa
“Ipeivera.

16
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IOATeKATs HAKA3aHiD, HG0 OHB COBEPUIAGTH TOJBKO MHHMOE
npeerymzerie. Kro copepmurs nperoboibamie ¢b JHIONS,
€5 ROTOPHMbB N0 HEeH3BBCTHOH eMy OJH30CTH CTEICHH POJCTBA
OHb HE MOr: Ol BCTYHHTH B Gpaks, TOTh HE MOKET® OBITh
HAKAa3aHb 32 EpoBocMblrenie. Bb NMPOTHROMOJOEHOMS CAyYak,
KOrja copepuabmiil npeiodojbanie HoIaracTh, YT0 COBEPIIa-
er's KpopocMblieHie MOTOMY, YTO CUNTAETE €0 COCTOAMIME
¢Bb APYTHMB JNIIOME BL OIHEalillell creleHH PoJCTBa, TOTH
TOME He MOKETH: OHTh HaKA2aHb 33 KPOBOCMEIIEHIe, a TOIBEO
3a mpeloborbaHie.

2 8. Ot cumwenin (error in corpore) CIbIyeTs OTMIYIATH
ykaoneiie Omiicmein (abervatio delicti, actus) BCABACTBIE CAyYad,
mnp. A mhaares e B, u monajaers BB B; mmr ke A rouno
whagres B B, 1o youBaeTs B, MOTOMY, Y4T0 TOTH BAPYIE IIO-
nalh Ha 2epTy BeicTpbia. Tyrs HBETH 2abIymleHin: TYTH MO-
#&eTh CYMECTBOBATH TO.AbKO HEOCMOTPHTEILHOCTE. Boas He G-
ia HampaBleHa HPOTHES HpejMera, Ha KOTOPELI ofparmiock
mocabacTBie; Hambpenie u xhapie GBLIN HaUPABIEHEL HPOTUBD
gpyraro mpeamera. A y6uBaeTs yelopbka, KOTOParo Bb MI-
HYTY AbiiCTBiA OHB Ie BUABIG, NPOTHET KOTOPAro HE HAmpa-
BIAIB cBoero 1bAHiA. OHB youUBaeT® YeIoRbka, KOTOPAro ue ike-
1215 YOUTDL Jake IPHENMAA eIo ONIHO0THO 33 Apyraro. Bumwiuan
NPUNUERGH c6A3b MEKY BOIe, KbiicTBieNT I noelbICTBIEMS CY-
IECTRYETs 345ch HENPePHIBHO, HO GHYMpENHAA 6A30 XD IIpe-
chkaeTcAd BB MUHYTY yxtorenin. IlocrbzeTmis, mpousBeleHmLla
CBb TOTO MTHOBEHif, y#&e HE COCTOATH BB CBA3N Ch BOICI, YK
nepecTanTd OHTH JAId Hefi epelcTBaMM Kb JOCTIEEHIO WhIH,
3BLEBAMH COEIMHANIINMHE BoJl I Ibamie. Ilocabiereia sxbeh
cayuaiiiil. 3a caydafi orehuarh Heinsd. Ho A xorban yours
B, u cral®b DPHBOJUTH B HCIOJHEeHie cBoe HaMbpesie; BHBII-
Hee 00CTOATEIRCTBO IPemaTcTBOBAI0 Hcmoamemio. Cakxona-

. e IoBJeYb 32 co00®D TOIbEO HAKA3aNie 33 HEOCMOTpHIelb-
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rembE0 A IONKEHT TOABEPTHYThCA HAKARAHII 33 IOKYIICHie,
~ CONPOBOEIACMOE HEOCTOPOKHOCTII, €cIm OHA MOEeTh OBITD
~ ewy BWEHCHA, HIOp. KOria A BB TOpOmAX® HE MBTEO mpmmL-

gmies 6 B, o BerbcTRie Toro monars Bh C.

425, Pasevotpter Beh ciyuau 3a0Iy&AeHIA BB OTHOIUE-
'Hill TOWCCTBA ILTH KAQYeCTBa CPeICTBA, PAaBHO KAKh I B OT-
OIIEHIT TOALCCTBA YOI KATCCTBA IPEAMETa, MBI BHAHME, 9TO
‘KB 3aHNMANIEMY HACH HEIHDG YYEHiio 0 HeBMBHEHIH BB Kaw-
jgofi M3B OSTHXT UCTHPEXE KAaTeropiii oTHOCATCA IpenMymle-
| CIBEHHO Caydal Maumao npecmynienia (oopmyia I : 0). Cojia
Tode OTYACTH OTHOCATCA BH EAEIOH W3Pp STUXE KaTeropiii

}c\r{yqan NPOTUBYIOIOKNEE MUHIMOMY Hpectymienio (0 : 7),

ca 0 MHph HakasaHifl, KaKb BALIOUA TOIBKO HA CTENEHb B3H-
' eramig. Uro Kacaercd MHHMAro IPECTYIAeHis, KOTOpoe 3TECH

| IpeEMyIICCTBENHO HACH 3aHUMAETH, a MMCHHO YKA3AHHBIXD Ye-
| THpexs ero CIyYaeBb, TO MH JOMKHE cxbiath obuee 3ambia-
me, 9T0 Ge3HAKA3AHHOCTh MHMMATO NMPECTYILIEHiA OCHOBHIBACT-
| 0fl IPEHMYIMECTBEHHO HA TOMD, YTO 315Ch TOIBKO Hamhperie

3]0 1 NPOTHEO3AKONIO, TBAHIE ke He JAKI0IACTH BB cedt ma-

~ mero mporuposaronHaro. CatjoBaTeJbHO TPIMBHSIL HaKazaHie
" BE 3TOMB cayda’b, 3HATLI0 OBl HAKA3KBATE 32 MBICIIL ubo 3xbek

" Bubmee rhAie, COBEPUIEHHOE CYOLEKTOMD, He MOKETD 10 CY-

A il-mec'my mpeaMera GBiTh MpU3HAHO IHHCTBUTCIBHEINT 00HApY&E-
. miemT mpecrynHAro yMsicia. B mpoTunHOME cIydab c1bA0Balo

65 HAKa3HBATH 32 MENMOE IPECTYILIEHIe 1 TOra, KOrAa KTo CTpB-

| JAers Bb THHB TN Bh MAHHEKHHA, KOTOPHE CYOBEKTH CHUTAIE
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EHBEIMI JADAMN, MIN KOTZ2 KTO CTPEIACTE: HM3B 0GHKHOBEHHA-
IO PY#EDbA, B PASCTOAHIN OJHOH BepcTH (cpaBH. #. 189).

126. IlonoEuTe bHEs 3aKOHOZATCALCTBA IO NIPEAMETY ©
3381y & (eHin IPeJCcTaBIATS B MPOTHBYIOIOEHEIA CHCTEMEL
OPAHOY3CKYI W repMancky®. Kogeke: opaHiysckili ® ocHo-
BAHOEIA HA HEMb 3aKONOJATCILCTBA YMAIUHBADTE O 3a00y&-
ACHIN QAKTHICCKOME H 00F YKJIOHEHIH, H, CIbI0BATEIbHO, Ipe-
XOCTaBOTH pasphIIeHie STHXE BONPOCORD IOPHCIPYIEHIIN.
Tepuancrie e EojekcH I0 GOIbIIEH WACTH, KAKD HIP. BHp-
Tembeprekiit, mpycckif m 6ageHckil, ompeIkIuTelbHO BHIpa-
HAOTCA, 4TO OMNOKA MM HesHaHie 0GCTOATE.IbCTED, YCIOBII-
BAOMIXE HaKasayie IIH ycumienie ero, yHHMTORAOTD BME-
HEHie BUNH ILNI YBEINYHBAOMIXD ee o6eronreanctss. Crb-
Xyd aT0if cucreMt, AblicTByomee 3akoHoJaTeIbCTRO (V. MMm.
cr. 99; Ya IL. II. cr. 106) me BMBHACTE BB BURY ABAHIA Ipo-
THBHATO 33K0HY, NPONCHICNATO OTH CIyIaiiHol OMUGKH mAm
oTb obmMana. Taria mogpoOHEI YEazaHis 0L OH HIINIIEE,
ecrs OH 3aKONB TOJATAarh OOWIEe HPaBUI0, YT0 HETH OTBET-
CTBEHHOCTH, KOTZa JHIO IblicTBOBaZo 6e3n 31aro yMHCIA H
He II0 HeocTopokHocTH. HBxotopeie HbMenxie u wsefinapekie
KOJEKCH —KaKDh BHpTeMOeprckifi (er. 72), 6agzemexiii (110,111),
6paynmBeiirckiii (40), zapMmmragcriii (67), moprxckiii 1835 r.
(43), awuepuckiii 1836 r. (38),—u nrariaunckii (536), »s cay-
dab ymorpe6ienis HETOJHEIXB CPEICTEB, HAKAZHBAKTH 3a IIO-
xymenie. Kpomt Toro TpH mepBHE IOIAraldTh TAKOE KE Ha-
KazaHie BB clyYah HEroIHOCTH IpeAMera. BeabicTsie meompe-
AbJCHHOCTH pefarkmin cr. 121 Yu. Hun. u cooTsbTerBenHoH CT.
122 Y. 1L IL, meoria ma mpakTHEh NpPHMBHAIOCH HakazaHie
BB cIyYat HETOAHOCTH CPEJCTBE. ITA CTATLs ICHpPaBieHa BE
Hunepin saromoMt 9 Mapra 1864 r. (cr. 115 Yiom. mjamia
1866 roga). -
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B. Mpunymgenie.

127. TpunysxacHie, cThCHADIIES I HACHIYIOMEe BOID He-

.uos‘sxea MOEeTT GEITH ABOAKAaro poxa: usuueckoe (vis absoluta,

vis major) TIA neuruueckoe (vis compulsiva). Qusmieckoe npu-
HymIenie MoxeTs OHTh TPOHIBEIGHO HETOIBKO ADYTHME JH-
HOMD, HO ¥ EUBOTHHIMA ILIA HEoAy/IeBICHHHMI IIPCIMeTaMH
TPUPOAEL, KOTOPEIME MPOTHBYCTOATH HEBOSMOKHO. Tuxiit 385pb

~ Gpocaercd HA YETOBBEA U DasiaBIfAeTh UMB APYraro; A maga-

ers m3b okomEa Ha B m y6usaers ero. Bn oTHXD CIYIAAX®
ueJOBBKT CTOHTH HA PARHB CBb GE3CMBICICHHEIMNT OPYAIEMD,
YUpPaBIAeMEND HEPeo0IHMOI0 CHIO0M0. 31bCh HEBO3MOKHO IO~

- Bopurs o ABamin, TBMB Gorbe o IpecTYILICHIN U HaRasaHil.

Takoe npuny#aeHie BB NPeCTYIHEXD coxhaniaxs (delicta com-
missionis) TOYTH HUKOTJA HE COBEpPIIAeTCA Yo 0BLROM'E, HID. He-
BOSMOTKHO UTOGD KT0-I100 HACHIBLNO BOIAIH PYKOW APYTaro Aid
Iogmcania Kakoro Hugy b asTa. Ho Takoe NpHAYAIeHie MOKETH
crophe CIYIUTECA BD yOymeniaxs (d. ommissionis), HOP. eCIH
ETO 3ampeTd (epeMennyl KeHIUHY BE YeAUHEHHOMD uBerh
A1A TOro, YTOGH oHa,poimia Gessb Besikofi moMomd, W, IT00B
TakmME 00pazoMD PeGeHOKD JMIIMICS FHSHN; WIN eClI KTO
IMmUTE APYTAare CBOGOJBL LI TOTO, 4T0GH OHB HE MO, CO-
rJacHO TPeoBaHiw 3aK0HA, AOHECTH O npe.mamﬂpenaemou'xj mpe-
erymienin. IlosTouy sHatemie PUSWIECKAT0 MPHHYRACHIA BB

‘yuemim ©o BWhHEHIN BechMa OTPAHHYEHHO ; PN yImecTEeH-

HO 3aCIyAHBaCTH 315CH BHIMAMIA NCHXIIECKOE TpUHEYEASHIe.
[siicTBy OmeMy BeIbICTBie HENPCOIOINMAro OUSHIeCKaro IpL:
Hy#Jemin TOILKO Bh TAKOME Ciydab xhanie Morao 6s OHTE
BMBHCHO, I{OI',IIEI OB OHB YMBIILIEHHO NOCTaBHID cedsa BB Ta-
Koe mojJoeHie, Bb KOTOPOMb OH MO BUBIIHENY TpHHY:EIEHI0
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HOLEeHE GELIb HAPYIINTS BAKOHE, — UTO TPYANO Ipejmo-
JaraTs.

2138, Ilcmxuueckoe npuEyxiemie ecTs rhamie BHBmHEE,
IPOMSBCIEHHOC HA YN TAKUME 06PasoMB, 9T0 BOA JHUA, XOTH 1
IOJBEPReHHAA BHBIIHEMY BIiAHID, EBEHCTBYCTS, H, TAKAME obpa-

SOMB, BOSMOKHOCTS BRIOOpA HE YHHUTOKEHA. DTo MPHNY::ICHie

€CTh MOTHBS, IOOY#IADWIA Kb COBEpIICHIH TIpaBoHAP VIIEHIA
€% WhABI0 U3GETHYTL Yrpokabmare Haws a1a. Ecan we, perbi-
CTBi€ TAKOTO NPUHYKACHI, CYGLEETE: BNAIL BB Ge3MAMATCTRO
T JHIILICA CO3HAHIA, H, cIbxoBaTe.Inio, cBoGomoil BOIH, TO
TOTAA OHB YK€ HAXOAMACA OH BE COCTOAHIH HERMBHIEMOCTH.
Ha pasub cb omsmuecknME®, n Bp meHXHYCCKOMB TIPABYEIE-
HiN BHBUINEE BIifHIe MOEKETB OHITH IPOH3BCACHO, HIN Ipy-
THMT IHIOMD, WA Hpupoxo®. B ofouxt cayuasxt 3io mm
TOIBKO YTPO&KACTH HAN HAUHHACT y#&e corepmarses. Kpomt
TOr0 B% NepPBOME T. €. B NPHHYMICHIN, IPOH3ECIEHHOND
Apyroio Boieo, ALAHie, COBEpUIEHHOe IIA INpPeJOTBPAMEHis
YTPOEADINATO HAMD 313, MOKETS OHThH HCHOIHEHO MIH BE CIh-
CTBiC TpeGoBaHii YIPOAMIIATO, WAM, 9TO Hame caysaercd,
Ch UBAbI0 H3GBIHYTH Hamafemia. Corsacmo Tomy memxmieckoe
IPHHYIEICHIE MOKETH GRITH TPOAKATO POJA: yuposhl, Kanadenie
M cocmonnie kpadineli neoGrodurmocmu.

139, By oniocoein u Teopin yroiobmaro mpaBa mogie-
WATH CHOPY BONPOCH O TOMEL: COXPAHACTH AU YCI0BEED BD
STHXD TPEXD CIYYAAXH NPHHYHICHIA caMoompesbieHie, mim
CBOGOXAY BONM, KOTOPas HOABEPHCHA TOALKO H3BECTHOMY OFpa-
HHYEHIN? MM e AMIAeTCs I 345Ch YeloBBKNH BHOINE aToH
CBOGOJH M CIBIOBATEALHO HAXOAUTCA BH COCTOAHIN HeBME-
HAeMocTH? Y4eHie 0 TOMB, 4TO €BOGOA ICHXHIECKAT HE MO-
EeTP OHTh YHHYTOKEHA BHBIHMME BIiAHIEMD, HAXOAUTDH HH-
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‘mbh Goxke mocTbjioBaTeneit MEHAY KPUMUHAIHCTAMH Hemern
MEELY QuIocoDamH. IIBRoTophle yTBep®Ian0TE: wro CTpaxs
JUOE YTPOHL MOTYTD JHIINTE CBOGOARL BOJH, €CiI UPH HAmpsA-
JEHIH BCBXH CILID IyXa HOIb3s IPeogorETh XOTHHIA, BEI3BAH-
HALO NPUHYKICHIENS CO CTOPOHEL HPHPOALI ILIH Apyraro mi-
1a; 910 31BCH COCTOAHIE CYOHEKTa MOXOXE HA COCTOMHie BEI-
COROH CTeImeHH A®EKTA IIH nenxmieckoi 6oatsan. Ho, ecan
MBI HCR.IOUMHMEB CIYYaH NPHHYEICHIA, YHHYTOEAIOIIALO BME-
HACMOCTL, TO MBI JOLEHH COLIACHTLCA, 4TO MO, He Tepsn-
HEC NPHCYTCTBIA AyXa M COSHAHIA BL COCTOSNHIN HPUHYKE-
Hifl, COXpaHACTH CBOGOLY BEIGOpPA MexkTy COBEpIIeHIEME I He
COBEpIIeHIEeMD HpecTymieHia. Br Takoms cIyyat KbaHie ecrs
- BB CaMOMB XBaA% grhadie oToro gmma, W60 omo ILiicTByeTD
Ch HajtemaumiND cosmamies. Cb pasy Ea®ercsa, 910 mpu-
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. HY®IeHic M cBOGOJ2 BOMU B3AHMHO HCEINYAOTE APYT® Apy-
Ta 0 coBMECTHO CYIICCTBORATE He Moryrh. Oamako #% srkcp
AHIO0  COXPAHSAETH BO3MOKHOCTH ABOAKATO Poxa phumMocTH:
W TOKOPHTLCA YrpomEalmeil onacHoety mim ke COBEPIINTE
Hpaponapymenie. Taxumt oGpasoms, He CMOTPS Ha BHBmEHee
HACTLTie, YEIOBBKE COXPANAETH BIACTH HAb CBONMH IbsAHIiA-
Mu '), Ho, ecansrich gbamie Momers GuTh BMEBHEHO TeqoBh-
kY Ipers muows HPaBCTBEHHOCTH, JO.KHO JH HOJaraTh i
- Bpumudeckoe BMbuemie? Momers I BB TAKOME cryyat 3a-
. Koun OPHINYECKifl BIEICKHBATH 3a COTBANHOE HpaBoHapyIIe-
| Hie? HpascTRHHOCTE BB WHCIE IACAIBHEND EaTeCcTBE: Tpedy-
€TH I HEeYCTPAIUIMOCTH, IOCHOACTBA Zyxa Halb TEIOME, ca-
MOoTpeUeHia U game CaMONO:KEPTEOBANIA, JUb ORI TOALKO KIA
-
Y Hooromy Carmignani (Llementi del dirito crim., § 204) HA3HBa-
€T Takin IEAHIT Z0GDPOBOIBHEIME U OPHHYEICHREMHA .azioni coatfe & vo-

 lbutaric*. B3 otows omn nocabrovars Mubnin Iasaa: ,Quamvis si lber
" essen noluissem, tamen coactus volui® 1. 21, § 5, Dig. 4, 2.
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‘emacenis cesa He TpMYNAENTE Apyromy 31a. Ho momers aum sa-
KOHOJATeIb GHTH CTOJb B3BICKATEICHD Kb KakJoMy TLICHY 06-
mecTsa? MOECTE M OHEL TpedoBarh TpoH3Ma U MyYeHHYEeCcTBa?
MOeTS I OHD He Gparh BB PACUeTh CIaGoCTb 1e0BBICCKOH
IpHPOIEL M TPEOOBATE GesyCI0BHO HCHOJHEHis CBONX'E TOBCIE-
Hiii, XOTAGE U COMPAKEHHAr0 Ch GOIBIICIO omacroctin? HBro,
32KOHT e WmeTH yTomiil: OHB crophe Tpedyers THUH Jo6po-
xTemH, HemEIn camofi 00poXbICTH, .conatum magis et quasi
adumbrationem virtutis®, xax®s ropopurs Cremani. ITlosromy
3aK0HOAATEILCTBA BCHX'H HAPOJOBE HE BMBHANTS NPOTHBO3A-
KONIBIXD ILAHIN, COBEPHICHHBIXS A CTaceHid IBHCTBYIMATO
i gpyraxs Juns. Ho takoe yHIITOREHie BMBHEHIA HE ecTb
GesycaorHoe. OHO 0G03HATEHO M3BLCTHRIMIL nperbiaMu u yeao-
pifvy, KAk 3TO YBUAHMS, PascMATpHBAsd I00UCPEAHO KauE I
£35 BUIOBT HPABCTBEHHATO IPUNYAAEHISL: YIPOIHL, Hamajenie
1 KpaiiHpnio Heo0X0 uMOCTL.

I. Y¥rposH.

430. 315ch IHI0 NIETH O TOME CIydah, KOLAA KTO yrpo-
3aMU 1OBOITH APYLaro o cOBEpUIeHid npeerymienis. Yrpo-
sRaeMblil, HCIOTHAS IOAE BIAHIEMS CTPAaxa Tpe6oBanie yrpo-
AT0IATO, HE BCEIIA MOECTDH H3OBIHYTH nakasanig. Tyrs Ha-
H0GHO CB OjfHOf CTOPONKl B3BBCHTEH OOIBIIYI0 MMM MEHLIIYIo
OIACHOCTD, KOTOpOH M0BeP&AENS YIPOKACMEIH; Ch JApyroii—Bse-
JIUYEHY COIBAHHATO HMD npapopapyurenia. OrHocHTEIbHAL
BAKHOCTH OLACHOCTH U HPABOHAPYIICHIS MOMKET ORITH OIIpe-
IbJeHA TOIBKO BB KAKIOMB CIydab OTXBIBHO; HpH 9CME cxb-
Iyers OOpaTHTh BHNMANIC HA HHIHBHIYAIbHOCTH CYOBEKTA.
Boodme, MOKHO CKas3aTh, 4TO HpeCTYIIJIeHiE HE JOJEHO OBITH
BMEHEHO TOMY, KTO CHNTAID €0 eAUHCTBCHHELNE CPeACTBONE
U3GBIHYTH UPOTHBO3AROHHO JTPOKAMIALO exy ara. llmage ro-

129

'BOps, IPaBOHAPYIICHIe He BIEYETH 32 CO0M OTBETCTBEHHOCTH,
. EOP/a CYOBEETH K COBEPIICHI ero GELIG IPHHYHeHs TAKHMb
- -upombaanonnbm'ﬁ BIiAHIEME, [JIS HpeoJoIbHifs KOTOpAro He-
p0xofuMa HEOOBLIKHOBECHHAS CHIA XYXa; CILIOBaTeJBHO, €cIH
CeyGECETD MOI'B JIpPYrAMTL 00pasoMb W3OBLIHYTH ONACHOCTH,
HAIp. IIOCPEJCTEOME HeYHUBHUTeAbHaro Gbrersa '), Torja gbanie
| IomEHO OHTH BMBHEHO, M IPHHY#IeHie MOEeTH TOJLEO BIiATH
‘Ha cMArYeHie Hagazamis. Boodme MoxkHo ckaszark ¢k Giuliani
(Instituzioni di diritto crim., 1, 185), wro mpecTyILIeHIe, coxban-
08 JOAh BliSHIEMT NPHHYXJEHid, IOIEHO OHTH OCTABICHO
feas HAKA3AHif, eCH YTPOKADIIASL ONACHOCTE GBLIA TPOTHBO3A-
'JﬂCDHHa, BaAHA W HeHsOBEUMA. 9Ty 0€3HAKAZAHHOCTH CIBIYETH
PACIPOCTPAHATH HA CTYYAM, EOTA 310 YTPOKAETH O.MN3KONY HAME
.my: w0 345Ch, KpoME aroHermIecKaro HuTepeca, IEHCTBYeTs
01%e BO3BEIIIEHHBIH MOTHED —IPHBA3AHHOCTE KB JIUIY, COCIH-
EHHOMY CBh HAME KpOBBI0 IIIN HPaBCTBeHHBIME ysamu. [lbii-
crynomee 3axonojaresserso (Y. Hwmp. 100; Yi 1L 1L 107)

| eHOCTD. BaKonofaTeabeTEA auriiiickoe, ChBepo-AMePHEAHCKIXS
;‘mTaTOB'B H TepMaHCKig 1o 00JbHIEH YACTH, - OTPAHHINRAITD
. Be3NAKA3aHHOCTE CAYYAIMH, KOTAA AHI0 HMAETH O CHACCHIH HI-
.m I Thia %) JaNa HoABEpKeHHAro IPUHYHIeHI, LI 0.m3-

:: 6bzarh, no He OBxars? Orpbuaw: gpyroe gbio, ecam TH Ilepysiens (us®
Hepymxia), moropsiii COUTCH CIBLAA...; HO UTO KacaeTes T0TO, KOTOPHIi
He Gourtca CTEIAa, kakh (Qiopenrien®, ecin onbs He Obkurs (IT0 phA-
KOCTE), Te JoMEeHD GHTh Hakasanb. COM. Carmignani, Teoria delle
leggi della sicurez. soc., Pisa, 1831, II, 240. :

2) Death or other bodily harm; life or member; the loss of life or limb; Leib
‘und Leben.

17
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karo eMy xpyraro juna. Ho, EpoM® Toro, Mokers CIYIMTBCA:
410 ONACHOCTH YIPOKAErs CBOGOLE; YTO MO, MPHBICYCHHOE
BE YOMIHCHHOC MBCTO, OY/eTH YIPo30H IHIHTH €ro CBOGOLL
NPUHYEIEHO0 Kb COCTABIEHI0 IOJI0KHALO JOKYMEHTA U T. A
Oanaxko &b YIPo3El IPUIIHCHICM S HMYINECTBCHHATO BPEJa OUeHb
PhIKo MOrMI O yHUYTORATH BMbHEHIe. B® oromn OTHOHIEHII!
sHauelie NPUHYEIEHIA I cTpaxa ropasfo obumpuhe BB IPa-
JaHcEOMB npaeh (cpae. er. 1112 rox. Ham.), yemy mpmausa ode-
BHAHA. Boake cooTBETCYBEHHEL APYTid 3aK0HOJATEILCTRA, EAKD
HATID. IIPYCCROE, aBCTpilickoe, GaBapckoe, ®PAHITY3CKOe, HTALisH-
ckoe 1 Opasiibckoe, KOTOPELA T0JAraloTs TOIbEO odmee HpaBi-
J0: IWIN 94TO0 HBETH HpecTymIeHiH, Korja eroboja AbifeTeylomaro
YHHEYTOHEHA IPUH YK ICHIeNS; WIH, YT0 HETH IPECTYILICHiA, ecau
AblicTBy Wi GHLIG NPUHYELEHS HEHPEoJ0IIMBIMD 06Pa3oMb.
Hemanckiii kogeres (er. 8 H? 10) paBHHIME 00pasoM® He BME-
HAeTH COXBANHATO H3h ONACHOCTH Goapmaro 31a. TOpHHTeHCKIH
#e e BMLHAETH COLSAHHATO JaKe M TOTJa, KOTJA ONACHOCTh
yrpomala KakoMy HEOYIe Apyromy Juny. Toasko ommGoynoe
TMOHsATIe GHIAHTPOINE MOTI0 HOBECTH KB TaKOMY IpaBHIy, J10-
3BOJANBE CHACATE OJHOTO UY:Earo HaM® JYeJoBBKA IIOCpPEeJCTBOMT
mpuyuHenis Bpeja apyrovy. TpymEo game mojarars, 9T0GB
KET0 HHOY/Jh MOI'B 3aCTABHTL JpPyraro 4To JHOO crbIaTh IO-
CpPe/CTROME YTPOKEHIA 3I0ME JULY JYEIOMY €My, Hamp.
9T00s KTO JHG0 CTATH TPedoBaTh OTH AEKADPSA, YT00H OHB OCKO-

NILTB APYTaro, yIpo&kad BEH HPOTHBHOME cIydah BHRICTPLINTH

BB IPOXOEATO.

131. Bs cBasu ¢b npHHYKACHIEME COCTONTE BOIPOCEH: Ka-
KOBO 3HAYeHIe npura3q COBEPUINTh NpecTyILieHie?  Mbl monumMa-
eM’s 31hCh MPUEAYE, JAHNGNT HAYAILHHKOMT IO {YMHEHHOMY, OT-
LEeMD, FOCTIOANHOME ILII ONEKYHOMD TOABIACTHHIMG UME. Ilpn-
Eagafie He MOeTh CIOATh Ha PaBHE ¢B NCHXHYCCKHME HpU-
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‘myxieniens. IlormHeHHHiT He 064320 HCIOINATH MPOTHBO3A-
 KOHHELA IOBEXBIis; IPUTOME OHB HE HAXOJUTCH BB I0I0ECHIN
| @, yBI€YEHHAro Kb IpecTyILIeHiln yrposamu. Ero modyaa-
€TF K'h IOBMHOBEHID TALG HASKIBAEMELT metus reverentialis, ko-
TOPELi MOkeTHs HMETH TOIBKO 3HAYCHIS YMEHBIIAIIATO BHHY
o0crosTeancTea. HExoTOpHe PepMAaHCKIC KOACKCH, Kakh HAMD.
~ faBapcrii, cUMTAOTD HPUEAYH 00CTOATEILCTBOMD, YHITIORAI0-
| IUIME BMGHEHIe, KoTga 110 {IMHENHEL THHOBHAKS HCHOIHseTT
| IpHEEa3aHie HATATHHIEA, COCTABIA0NIEe IPEBRICHIC BIACTH.

II. Hanazemie (ueodxoinMad odopomna).

~ A3%. Bropoii BuIb ICHXHYECKAT0 MPUEYEACHIA CYMECTBY-
‘-’GT'L TOT2, KOTa KTO HPOTHBOZAKOHHO JLIACTH HAMP HACHIIE,
| JIs OTRPAIIEHis KOTOPATO MBI IPUGELAeMb Kb TAKD HA3HBaeMOii
'iffl{eoﬁxomoﬁ o0oponk. B cryuah e oOLIKHOBEHHOI YIPOBHL,
| YIPOKACMEIH He [hIACTH HUKAKOTO COMPOTHBICHIA, T IOXT
| BIiAHieMD CTpaxa MCIOJHSIeTH ROIO yrpomaomaro. Br meodxo-
:immoﬁ 000poRT BEINYIETAEMBIil OTCTANBACTD cedA OTTL HAmaga-
‘—"mmaro, KOTOparo Tpeﬁoiaal{ie MOeTh ORITh HAIPABJICHO U K TO-
| My, uT00'h> HamAZAeMEl copepmiTs upecrynienie. Ho odnkHo-
| Benno namazaomii MNBETT APYTYD B OHE IOCATACTE HA

| EH3Hb, 31paBie M1 NMYIIECTBO.

. 433. 3aronHoCcTh HEOGXOJHMOM 000POHBL CTAPATHCDH [0KA-
| 3aTh PABMTIHEIMT 06pazoMs. [0 TMOJOBMHBL MUHYBIIATO CTOIE-
'\ Tis, ocHOBHEBAasAchH Ha Ceamennomt Ilinecanin, caurai ee ofasan-
‘.Ai'HOCTiIO, BOBI0OKEHHO HA HACH pelnrien, HeHCIo.IHeHIe ke ed

. Ipixoms. Bossphuid mo3AHEIIXE IIOCODOEE MONLII BB IBYXD
| Hanpapremiaxs. OHu YTBEPE AL, YT0 NPABO HEOOXOTIMOH 060-
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101Iee TOCYJapCTBeHHOMY GBiTy. 'IeToBBES, BXOAA BB rocyaap-
CTBEHHEIl OPraHH3Ms, OTKA3aICA OTDL 3TOT0 IpaBa, HO CB YCJIo-
BieMB, 9TO TOCYAAPCTBO OKARETH eMY Haglemamylo samuty. Ha
TOMB /&€ BO33PELHIE OCHOBAHA ¥ TEOPisfl, CYNTAIOMASL HE06X0[IMY 10
000POHY OTHUME H2F CIYIACBE kpaitnell neolxodumormu, Bh EOTO-
POMT HICTE3aeTH BeARoe opuamseckoe orHomenie. Ilocxtroparenn
BTOPAr0 HATPABICHIA OCHOBHIBAIOTCA Ha yuenin I'ereis o HITITO-
KECTRE YIOI0BHOH HempaBgel (cM. K. 346). Orpuumanie Hempas-
JBL JORHO GHITEH GIBIAHO TOCYIRPCTBOMEB; HO TaM'k, ITE Ha Ib-
ATEILHOCTH TOCYAAPCTBA PA3CUNTHIBATL HEIb3sd, HTO OTPHUAHIE
JOLEHO GHITH IPEJOCTABICHO HHAWBHIY, Kakh HpUCYyIIee eMmy
1Ipago, HGo TOCYAAPCTBO HE MOKETH iKelaTh, IT00B 6e3sakomie
CTABILIOCH WA MBeTo 3akoHa. CoriacHo IepBoMY HAIPABICHID
A0 €CTh ucmounuks IPaBa, COLIACHO BTOPOMY OHO npedcmasu-
meav upasa. Ileppoe BoazpEHie OCHOBAHO HA PWRILIN ZooOmIe-
CIBEHHATO COCTOSHIS ¥ oOmecTBeHHATo goroBopa. Bropoe Bos-
sphHie He 00BACHAE™S, NM0YEMY OTpPHHAHIC HENPABIBL IOIEHO
OBITL MOpYUeHo BhymaeMomy. CrpaBeimiBo, 4T0 HE0OXOTH-
Mast 060poNa ecth Mpago, MpHCYIee YeI0BBKY; HO HCHOJHEHie
ero yeIoBIeH0 HeoGX0IUMOCTI0, T. €. ThMB, 4T00h HaNafaeMbLii
He MOI'h IPYTHMB 00pa3oMb VEIOHHTHCI OTH ONACHOCTIL Cry-
4AH TAKOH HEO0OXO0AUMOCTH HEH3OBENMEL, 160 IHATEILHOCT T0-
CyJIapeTEa IPOTHRE 0€33aK0HiA, COCTOAMAH Bh PEARIiH Iocpel-
CTBOME HARAZaHisi HIH PP IPEIYIPEXICHIH, He MORETH OHTL
mpuMbHAEMA BE HamajeHim, TAL cHIoH HaZo0Ho MpOTHBYIbLIi-
creoBath cmab. IIpano meoGxoxmMoii 060POHEI BHITEKAETH H3D
BPOEICHHATO YEIORBKY UYBCTBA: 3T0, Kakb ropopurs Ilume-
pors (pro Mil., c. 4),—lex nata non scripta. Hoka BB ZaHHOMS
HapoZH YACTHAS MECTh COXPAHAETH CBOIO CHIy, HE0OXO0IMast
000pOHA MOTJANACTCA MECTI T He MOKETS HMBThH CaMOCTOATe.Ib-
Haro sHaveHid. (b HCYC3HOBeHieMTh MECTH Be3Ih BRLABHTACTC
IpaBo HE0OX0HMOH 060POHH. 3aK0HOJATEILCTBA BCHEXE HApO-
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. OBRH U BpeMEHDL OCBATHIN €€, H, Bmt;:'ris o5 THMb, IPHHEAIH 01-

HJ ¥ Th#e CYNECTBeHIBIA ero IpaBiLia.

434, HeoGxomnmas ofopona CymeCTRyeTH TOTMA, KOTIA
HECIHpaBe 1 InBo AT [aeMELl, —ABHCTBYA Ch yObmIeHIeMD, TTO
oHT mpukraeTs Kb oquHcrBeEHOll MEpPE LTI OTBpAIICHIf HA-
TOSIICH 0IMACHOCTH, —COBEPIIACTS TPOTHED HATIAJAIOMATO Irh-
i, wrbonee BIBIHIC MPH3HARI mpeerymienis.  Heofxo-
| jiMas ofoposa ecTh IPaBo HOCPEACTEOMD CILIGL OTpamalh HE-
I enpaBeLIIBoe HANJeHie, OTH KOTOPAro pHaue yEIOHUTLCA He-
\ graq. UIas TAKOTO [OHATIf MCTEKADTH TPH CYNIECTBEHHBIA YCI0-
| pis HeoOX0uMOi OGOPOHEL 1 €5 GesHakasaHHOCTI: 1) He3axo-
T-‘ woemp nanadenin, 2) HaIuunas onackocmd M 3) HeG03MONCHOCMD

f'l-’*ustfmnymb es OpyIuMs 00PasoMs.

185. 1) Hesaxonnocnmy nanadenin. OGopoua A03BOIACTCA TOJIb
KTo rhiaeTh HesakoHHoe Hamajemie. Fein e

* Ko IpOTHEH TOTO,
| mhjapumiii HanajeHie MMEETE Ha 910 mpaBo, TO HEAL3A TOTAA
roBoputs 00 000POHE. M#TH BEH OTHOUIEHIH KB PONUTELAND,
| magorbTHIE B OTHONEHIN Kb OICKYHANS, YYCHHEA BB OTHO-

imepid Kh MACTEPAMD, MMBIOIING THCHHLIFHAPH Y0 BIACTE, HE
HOAB3YI0TCA HEOGXOMIMOI0 050POHOM, HCKI0HAA ThX'h CIYYa€BD,
~ gorjia GBI 9TH MUA TPEBBICHII IpeXBIE cpoeil BIACTH, HATD.
" ecauds oTENB XOTEIS YOUTH CBOCTO CHIHA. W3p sTOrO0 HEPEArO
: ‘yeaosia cIbAyeTs eme U 10, 1TO HamajaloInii He TMOIb3yercd
HEOGXOIUMOD 0GOPOHOM, eCIIl BEIHY:H AAEMEL ABiCTBOBATD 53-
 koupo, T. €. BT MPeBIAXD CIYHAMATO eMy IpPand; BB JIPOTHD-
HOMD CIyUXh HANAJALUH MORETH Bh CBOK ouepesb obopo-
mareea. Feml KTO ¢I0BECHO OGHAMI'D APYraro, TOTTh HE UMEETD
Yipapa GWTH €ro, M MOCTBAHIA MOKETE BAUIMATLCH. PaBEHND
06pasoMT, €CII BHHYKAAEMbIH HPeoloTheTh HAIAJADIAT0
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1 HENEPEeCTAHeTH MOPakaTh €ro, TO MOCTHIHIA MOKETH IM0.Ib30-
BaThCA HEOOXOLIMOK 0GOPOHOI.

138. 2) Haauuwnaa onacnoemy. Hamagenie 101800 325092 TE-
¢ BD HPEACTOAMEH 0IACHOCTH, T. €. JO.JEHO GHITH IPHROIMO
BB UCIFOJHEHIE, AN HEMHHYEMO H HeCOMHEHHO yrpos#kare. Kro,
HpOXOA4 XECOME, BIATS YOiiiny MpHIrhbINBADmATOCS BH HEro,
TOTH MOEETH TOTYACH IPEIyIpPejuTh BEICTphIE. MoLment am
ONB OKHIATL BHICTPEIa? Heubas moanzoBatses 0Gopomoii mpo-
THED OIACHOCTH OyAymeii, KoTopas 10T9aCh Heyrpokaers. Bupo-
YEM's TPalHiia MeRLY Oy AYIen 1 HeMEHYEMO HACTOAMIEI0 0T~
CHOCTII0 MOKETs OHITH 0003HAYCHA TOIBEO BE KAk qoMD OTIEIb-
HOMB cryya’t. Heapss Tome T03BOJATL HE0GX0AMMOIE 060pOHEI
TOTJA, Korja IPeAMers Halla[eHisd CoRCEMD 1A HAAAAEMATO II0-
TCPANE U HaXOJUTCA YK€ B CHOKOHHOMT 06IajaHIN HATAIAM0-
IATo, M KOI/Aa, C.I5A0BATEALHO, MOKETH OBITH BO3BPANIECHD TOILKO
T0CPeICTRBOME HOBATO HATIAJeHis, KOTOPOe Yike MMEI0 6L B0
XapakTeps HACHABHAro caMoympaBcrsa. CoBekMT ipyroe ecim
BCIIb €le BIOIHE He NOTEepAHa, CCIH HAIp. BAALBICID TOALKO
npecitryers Gbrymaro sopa. B cayuak conpormeienis BOpa
BI2IBIEI MOKETD TMOMb30BATECA HEOGX0 MO0 odoporon. Ho
cTpbisddie 1o GErymeMs Boph He ecTh HEOGXoAuMAad obopona.

AB3. 3) Hesozaomnocme usbmmymy onacnocmu, dpyueis olpa-
3omz. HbrH nE0OX01MMON 0GOPOHE KOLZA OMACHOCTH IpejoT-
BpaTHMA TOCYAapCTBOMB, KOTJA BB MHHYTY ONACHOCTH MOKHO
HATH THHCTBATEALHYIO BAIIATY €O CTOPOHED rocyrapersa. . Bo-
00IIle BEIHY#/IAEMEIH JOIK€HD TpPHOLIATE TMPEUMYIIECTBEeHHO
KB HEHACHILCTBEHHEIME MBpaMsb (Hamp. 3allepert BB KOMHATH
HANAJAIIAT0), PasyMBeTesas HA CKOIBEO 3TO CPEACTBO GHLIO eny
H3BECTHO M HA CKOIBKO OH'h HAXOMIIH BO3MOKHOCTE YIOTPESUTH
ero. Kro saBbromo u3s ABYyXH cpejciBE 000POHH Ge3BpesHOMY
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PENCTBY NpPEINOYUTAETS T0, KOTOPoe HApyWaer's Mparo, TOTH
‘He MOKETH OBITH 0CBOOOEAEHD OTH oTBETCTRenHoCcTH. KTo mo-

\ CPeICTEOMT HCYHHEADIIATO ero U HECONPAKEHHATO CF Ofa-

HOCTII0 OETCTBA MOKETTH YEIOHHTHCA OTH HANAJCHIA, TOTE He

| jomeuy, omacesie, wTo0h eMy He OBLIO IPHYUHEHO 3.10, OGABHL-
. Bamie K% TPYCOCTH I 3aIATHAHIC YYBCTBA YECTH (e33aK0HICME.

. CROHCTBO YTPO:EAEMATO IPaBa, a BAIIHTA IPABIH IPOTHBTL He-
| TpaL. YemarpuBaemoe HEKOTOPEIMH Dasidie MeELY 603Ha-
3

e JIO0TOMY, YTO 9T0~—0/aro o CYIIECTBY CBOEMY BO3HATpajHMOe.
Rk
ar ‘Heyﬁee.m JO/RHO IIO3BOJHTL HANAJAINEMY VIAIUTHCA CBO-

~ 6omo  ¢p MOXHMINEHHOW HME COOCTEBEHHOCTIIO?

Heyucaenie
TIpaps, AAd 3aWUTH KOTOPHIX'E: ' He00XoAMMAd 0G0pPOHA [T03BOJE-
Ha, —W3iIHe M HeBO3MOKHO. Es stims IpaBaMb HPEUMYLIe-
CTBEHHO TPHHALIESHEATS HBHPHKOCHOBGHHOG’I‘L JUYHOCTH H HMY-

| mecrpa; CIBIOBATEIBHO MOKHO 3AINUIIATH RIajkHie, CepBHTY-

‘TEI, 3270I'b TPOTHBDG JOLKHHEA, W T. A HenpukocHOBEHHOCTEH
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IATHOCTH KACAETCS JKU3HM, 3ApaRid, cBOOOJEI, YECTH H FOMANI-
mAro cmokoficraid. Kro Zpyraro HEe3akOHHO JEPAUTE BH 3aKI0-
YeHiH, TOTH COREPIIAETE: MOCTOAHAOE Halajelie Ha ero CBOGOAY:
3aKkAMYEHHELT MOKETH, AIS 0cB0GOKAEHIA cedd, pasduTh OKHa,
crémsL, jeepn. Ho BosMomHA Ju HeoGXojHMas 06opoRa B cl0-
BECHEIX's 1 CHMBOJMUCCKAXS 00HAaXE? MoKers CaAyunThes, UTo
Hambpenie HAHECTH 00HAY SRCTBYeTH W3 BELIIHAX'E MPH3HA-
KOBG, T IPeJCTOfiliee HANAZEHie HA TECTh MOKETH OBITH Ipej-
orepameno. Bb TAKOMB TON0AEHIN HAXOIUTCA TOTH, KT Ipel-
VIpe®IAeT: OGHAHYI0 I HEro JeMOHCTPAIII0, KTO BHIXBATHIEA-
ers Wb PYKD APYTaro JKICMILIAPH ORJEBETHBANIEH €ro py-
KONMCH MM n3obpaxenmis. 'Yro Eacaercsi HMYMECTBEHHEIX'D
WpaBh, M0 MuBHID HEKOTOPHIXD, HESHAYHTEJbHAS CTOMMOCTH
IpefiMeTa HANALeHif HCKNOYACTT BOMOKHOCTH OGOPOHHL HO
¢F {PYToil CTOPONE CYNIECTBO HEOOXOAIMOH 000pOHHL, EKarb 3a-
IUTHL TPaBABL NPOTHRD HENMpaBAbl, HE MOKETh 3aBHCEHIL OTB
onpexkrennoil nkraocTH. [lpuroms monATie MAIOBAKHOH CTOU-
MOCTH OTHOCHTEIBHO W HEolpeILIeHHO. 9T0TH BOOPOCH A0.I-
EEHB GHTH PasphuUeHs CYAbelo M0 MEPE 00CTOATILCTRE.

129, Haxogamenycsi Bb COCTOAHIN HEODXOAUMON obopo-
HHL KQEJOE AHIO, HE YIPOEAEMOe HANAZCHIEMS, MOKETH HecTH
HoMOIb, W AbAHie ero IOMEHO ORITH PascMaTpPUBAEMO 10 HpaBH-
JaME 0 HeoGXoAuMOi 000poHE. 3AECh MIABHHME 00PasoMb ABJ0
HIeTH 0 NPOTUBYALHCTBIH HANA/JEHID, 4 HE O TOMB, KTO MpoTH-
ByIbiicTeyers. Tperne o He 00f3aHO OKUATH HPH3BIBAA €10
HA NOMOITH, RHIHYAIAEMBIH MOKETs jake HE 3HaTb 00B yrpo-
RAOIEN eMy OHACHOCTIL

1 4@. Ipaco Heo6xoAmMOii 0GOPOHE HE GE3MPeLBIBHO. Xo-
TS HAMAJAIoNiii, He CMOTpS HA CBOMCTBO YrPO&KAEMAro IpaBd,
MOKETH NPHGLrark KO BCEME CpeIcIBaMB O0OPOHEL, T JAiKE
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| yOuTH HANAJAWIAro, OJIHAKO K CPEACTBA STH AOAAHEL GEITH CO-

pasmbpAeMEl CBb Hana/eHieMh W BeuynHoo onacmocry. Kb Go-
afe 3HePrHYeCKAMT MEpaMs MOKHO OOpPATHTBCA TOABKO TOTAR,
EOTIa HallaJalomeMy HeJoCTaToInsl Menbe Bpeinsid, (Obopona
JomxkHa OHTH Ipechyesa Cb IpechuemieMb HaNajeHid, KOTAa

OpUHY/EIACME Y&e JolKeND 06 AbHCTROBATH HACTYHATEILHO.

Hpegvruenie neoGroduntoit oboponv (excessus defensionis) sacay-

| EUBACTE HAKA3amisd. Brimers IH BEIHYEIACMEIR 3a es Ipext-
| IIBL, OBLIA 1M COOJI0EHA €51 MEpa? 8T0TH BONPOCH AOJHEHT OHITh
| mpejocTapIens pasphulenino cyAnH, uGo 5To MOZEeTH GHITH Ompe-
* ABJEIO TOILKO Bb JAHHOMS CIyuak, CO0GDASHO HMHIMBILYAILHO-
| Cru 0GOpONAIIATOCH, €r0 TeMIEPAMEHTY U CTENeHH pasjpake-
" mis, BesBaHHaro omacmocrin. OGopoEgomifics He MOKeTH MOJ-

JIeATh HAKa3aNipn, ecIl OHB IBHCIBOBAIL Takh, Kakh HO ero
YOBEACHID T IO 0GCTOATENBCTEAME CIBA0BAJO JEiCTBOBATS.

THaxasamie 3a TpeBHIEHie HE0GX0HMON 0G0POHEL JOKHO GBITH

CMATICHO IO MOBOAY Pa3ipameHis M BOAHEHifd, BB KakOMB 060-
ponmo;mﬁcn BBPOATHO HAXOIHICH.

84, Hpecvrente neofrodumoii o6oponst MOEETD OHTD npeacs
ﬂespe.uemme cospesenroe NI nocamdyiouiee. Ileppoe cryuaeres
Torja, KOrja ONACHOCTh eme He mpeicTouTs. f BHEKY Bopa,

| OpuECTABIADIATO IBCTHUNY Kb OKOWKY MOeil KOMHATHL M yOU-
" Baw ero BEcTpbIonE. CoBpeMenHOe NpeBHINIEHIE €CTH IIPEBEI-
v mienie Heo6X0AUMOH 0GOPOHEL Bb THCHOMB CMHICIE: A MOTY CBA-

aa'rb rpadamaro MeHs, MeELY IhMB i yomBan ero. Ilocabryno-
. mee IpeBHiIeHie cryjaerca moclb N00BEICHIA HAA [AK0INAro.

-‘ CoBpeMeHI0e €CTh KOIUTECTBEHN0e, MOCIBIYIOmee ecTh Kave-
| CIBeHHOe npeenmenie. 1lpesespeMenHOe IpeBHINeHie eCcTh

gocTRENNO Iperynpek eHie 0GOPOHEL Tlpe:kzeBpenennoe co-

| Bepmaercsl 3B CTPAXA; COBPEMEHHOE—BH pasraph GopuOL; mo-
| cabayomee—ush rHBBa u Mectd. IIpesrimenia HeoGxoluMol

18
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0GOPOHEL He HA0GHO eMBIIWBATL CB npedtoroms e (nudus prae-
textus defensionis), T. €. KODJA HBTH CYIUEGCTBEHHEIX'h YCIOBIH
Heo6x0 Mol 0GOpPOHBL, H BHHOBHEIH TOJBKO XOYETH, CCHLIKOM
HAa MHEMMOE HalajcHie, 0CBoG0INTECH 0Fh oTBBTcTRennocTH. Ta-
KOH Ipejiors MOXeTs HMETH BAKOHIOR 3HAYenie Tor/a, Koraa
cYOBEETD BD CAMOMB ABIE OHNI00YHO CUHTAIDL CE0A HAX0Id-
m#Mes BE omacHoerd. Takoe ybamie fommmo OHTH pascMaTpH-
BaeMo II0 HaYalaMd O BHAHIH OAaKTHIECKAro 3a6IymICHIA HA
Hakasamie.

4%, llourn Beh 3aKOHOAATEILCTBA OCBATHIN HEOGXOU-
MY 000pONy HE TOALEO celA, HO M Opyruxs auys. Kok, mopryr. 1)
YEaBHBACTDH TOALEO ofmee npapuio. Rogexcs japyinr., Gage.
1 aHCIificKOe 3aKOHOJATeILCTBO MOJAraioTh  HEODXOFHIMEIMT
YCIOBIEMD HEBO3MOKHOCTE HPEJOTBPATHT ONACHOCTD APYTHMD
obpazoms. Db otHOmenin cpoficTBa yrpomaeMaro mpaea, HERO-
TOpEIe KOJEKCHl, KAk IPYCCKii, A03B0OJAIOTH TOIbEG HEOOX0AU-
Myo ofopony .muHOCTH *). Kogekes opamn. (329), mrazisi.
(5659, 560) 6pasmr. (14) u amrJifickoe Ipago IPHHADTE HeoGX0-
MY 000POBRY H HPOTHED BPHBADIIATOCH HOYLI B CTPOCHIC
O orpadifeHHoe MEcTo *); EpoMb Toro JBa IepBEe EoJeECa
PACHPOCTPAHANTE 3T0 H HA HalajeHie Ha COGCTBEHHOCTE, CO-
HPAKEHAOE € HACIIEOND JHILY, YT0 0JHAKO KD HOAXOMITH Y&e
HoIh HanafeHie Ha jgumo. I'epMamerie XKogekenl mo GoJbireii
YACTH JOIYCKAITH HE0OXOINMYIO 060poNy COGCTReHHOCTI, k-

1) Art. 14, 3% Nenhum acto ¢ criminoso, quando foi obrigado pela ne-
“cessidade actual de legitima defeza de si ou de outra pessoa.

) Hpycckas JOKTpHHA 1 DPUCHPYICHIIA WOYH BHPAKEHIEMD 3aui-
myl ce0n (wor sich selbsf) BB er. 41 Ipye. kK0J. MOEMMANTE BB UIBECTHOMD
ofpemt m samuTy HMymecrBa. Golddammer, Material, I; 418; O p-
penhoff B. m. M, § 41, 8.5,

3) Ve IpeBHiA 3aKOHOIATENRCTBa, kawb Monceeso (Hexors, XXII,
1,2) U ATTHYECKOE, CYNTATH Oe3HAKASAHHEIMD HAHECEHIe CMepTeJbHHXD
pawb mpu ofoponk cobcIBeHHOCTH.
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. EOTOpHIE %€ M3b HUXE (BUpTeMd. cT. 102, gapmur 46, Tiopun. 66
| OaBapckiil, 72) IPU3HADTS ee NpH NpecIBbIoBAHIL BOpa MM
'. pasbolinuka MOXUTHRMArO coGcTBeHHOCT. TpHIepBEe 13t yiIo-
| MAHYTHXB KOTICKCOBT TOBOPATH 0 HEGOX0JUMOif 060POHS H BB

3akonofarensereo (Y1 Mum. 101, 102, 103; Yo I IL 108, 109,
_' ; '1.10), o obpasny cr. 129 Gasap. kox 1813 r., He BMBHAETE BB
. BUHY UPHYMHCHIT PaHB, YRLYbA WIN CMEPTE LIA OTPAKEHid Ha-
TaJIenis Ha KI3HD, 3TPABbe, Ha IrhI0MYApie I YeCTh JREHIIMHEL, HA
~ CBOOOLY, MM IIPH BTOPACHIA G HACILIIENT B FILIIIE 060po-
| HABIIATOES, VI K€ KOLIA IpecTYIHUKS 3aCTATHY T'h IPH TOXHIIE-
HIW 20 IOBpew feHin muymectsa. CaMas Iyuiias pefakmia me-
- HaHCKAT0 KoJekca (CT.8), KOTOPEIi onperkiders: YTo HeoGXoumMas
060poHEa J03BOJIIETCS 044 3auyumbl celR w C60uUTH NPAss, HO Ch Y-
€IOBieME, YT00DMBPH, TPHHEATEA 114 0TPakeHid HamaAeuis, O~
4 a‘?;u.ueoﬁxo&nmm, 7 9T00's 060 pOHAMINIACA He JaTh 0CHOBATE.IbHA-
- TO N0BOJA Kb Hanalenin. TarnMe 06pasoMs, KakT CIPABEIABO
- saukuaers Pacheco (Codigo, I, 156), Taxie ofmupitie Ipert-
] J;ILI 1e00X0,(MO0 0GOPOHEL He MOTYTH HMBTL BPEIHEIXE MOGTEA-
1 creiil. IIpaemio 6pasmr Kox. cxoHo ¢h ucuancknws. IIpessr-
| Iuenie HeoOXo uMOLl 0GOPOHEL (e3HaKasaHHO IO GoIpued yacTH
. BE IePMANCKUXT KOICKCAXD.

. A.83. Koz pupr., Gpaynm. m ranosep., Bb cayyalb yoifictsa
HIW NpHIuHenis pannl HamajaomeMmy, IbicTByomiee we 3aK0-
HOJATEABCTBO BO BCAKOME CIydab, BO3JIATalTE Ha 0GOpOHAD-
| Warocs 00A3amI0CTE doMecmu O TOMB HATAILCTBY; HO JLiiCTB.
8aKOHOJATENHCTRO BB CIYIat HCIOHECEHid He omperhifers Ha-
3 kazamia. Levita (8. 1mM. 279) cunTaeTs foHeceHie H3INIIHEME,
"~ Geyer (Lehve von der Nothwehr, Jena, 1857, crp. 48) — meco-
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oretrerenunrs. Ho Takoro goHecemisa TpeGyers Mommmefickid
TOpAIOKS; HPHTOMTE OHO MOKETH IIPeJOBPATHTE 3amof0sphHie
IPOTHBS HEBUHHATO.

III. CocrosHie Epafimeif Ee0OXOIHEMOCTH.

184 Ono cymecTByersb TOrja, KOTZa KTO A1 H30hRaHIA
HAJIH9YHOH OMACHOCTH, yrpoikawuiel oTs CHIB MPHPOIEL, CoBep-
MaeT: NpecTyILIeHie, COCTABIADIRE eIUHCTBEHHOC CPCJCTBO
cmacenia. CocTosmie HaXoigmArocs BB Kpaifneii HeoGxo/umMo-
CTH TMOXOJUTH HA COCTOAHIe JHNA, HOJBEPKEHHAr0 IpHHYHKAE-
Fi0 TN HATAAEHID: BO BCHXD OTHXE CIYUIaixXDh HYKHO repoii-
CKOE caMooTBepEeNie A1 YAepKaHiA cefa oTH KBAHIA, HAPY-
MAOMATO IpaBa APYTaro JuNa I AIf TOIBepAenis ceGs yrpo-
#aomenmy 31y. Ho BB ABYXB MOCIBIHUXE CAYIAAXD ONACHOCTD
BHI3HIBAETEA TPECTYIHEME IEAHIeM IpyTaro, Me& 1y ThHh Kakb
BB KpaiiEeil Heo0X0AMMOCTH NPIINHOW, MOGYHKAOMEN Kb Ha-
PYIlIeRio TpaBh APyraro, CyTh cmisr mpupoisl. Kpowt roro,
ABHCTRYOMeNY IO h BIAHIEMD YTPO3H NpHHYHEAA0MIA yEa-
3HBAETE OIpeIbINTEIbHO CPeJCTBO YEIOHUTECA OTH OMACHOCTH,
BB COCTOSHIN e HE0OXOAUMOCTH MH BHIOMpaeMb 3TO CPEJCTBO
caMocTOATeNbHO. BB HeoOXoxuMoil ofopond MHI 3aMMHMAEMD
IIpaBo MPOTHBD 0€33aK0Dis; BB COCTOAMNIN Epaiimei HeobxoxA-
MOCTH 0XpaHAeMb HaIle IIPaBo TOCPEJCTBOMS HApYIIeHis IpaBh
ZpyTaro. B Heo6xoguMoit 060poRS HapylIeHic Ipaps APyraro
HeNPOTHRY33KOHHO; BE COCTOAHIN Kpaiiueil HeofXomiMocTH
OHO OIPABJEIBACTCS NCHXOJOTHTECKH, J IO 3TOMY OHO Ge3Haka-
3aHHO, HO He HENPOTHBY3aKoHA0. HEROTODHE, KAaKD KagT, BEIBO-
AHin 9Ty OesHaKa3aHHOCThL W3B O00s3AHHOCTH caMoCOXpaHeHid
W U3% HeXBHCTBHTEILHOCTH YIpomeNis HaKasaHieMs, HIH %e
¥3H OTCYTCTBIA 3J0ff Boam. Ho 00A3AHHOCTL CaMOCOXPAHEHIA
He MoKeTh ORTH MCIOJHAEMA BO Bperb NpaBaMb Apyraro JHma,

~ crpamenie orHg. BB 9THXD TPEXE CIYIAXD c
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HekficTRITENBHOCTE S YTPO3HI—Beih cayuaiinas. TlparoMs
Tagoe Bo33phHie HE COLIACHO Cb mpexcrapieniens Kanra o Ha-

‘KA33HiH, KAk 0e3YCI0BHOMD TpefoBaHill MPAKTHIECKATo pasy-

ma (cu. w. 341). Yro e KacaeTci OTCYTCTBiA 310i BOIH, TOLK-~

| HO 0BpaTiTh BHUMAHIC HA TO, UT0 Bh YTOIOEHOMD mpask Goxbe

f pvhers 3HAUCHIA IpefHAMEPEHH0E mocxbICTRIC HEESIN Wb :

\ BesnaxasaHHOCTh, TPEHMYIIECTHEMNHO ecam IO IJIETH O CHA-
COHiN I3HH, OCHOBAHA TIABHBING 00PasoMs HA YEa3aHHOA Yro-

. '\ JOBHOI TOIHTHEOD HEOGXO[UMOCTI 5paTh BH paciers ¢1a60CTh
. yegophueckoll NMpUPOAH I HEBO3MOKHOCTEH TpeGoBath repofi-

~ erBa.

445, Bs cocroauiu Epaiineil HEOGXO0IMMOCTH MOXKETS OEITH

HAPYIIEHO Oe3HaKa3aHHO TyxOe npaBo A OXpaHeHiA HeTolb-
KO #UBHE M 33paBid, HO U COGCTBEHHOCTH, CB TEMB 0ZHAKO EB

. yexopiews, 1100 CHACAEMOC HAMI 6.1ar0 Bb KaJecTBEHHOMD OT-
| omeminm GEII0 BAEILe HAPYUIAEMATO HAMII G1aTa. Yromaomii
| BLIXBaTHIBACTH -y JApyraro, mperepnbpuIaro RopabIekpymeHie,
| JOCKY, H TOTH IOTHGACT®. Mopsixa Bo BpeMa OypH 6pocalnTsh
" BT Mope BBLPEHHKE UMB TOBAPEHL. Kurenn ropoja, COCTOMMATO
| 13p JepeBAHHBIXB JOMOBD, PaspymaiTsh JOMEL CMEEHEIE CB

OFBATEIME IORAPOND CTPOCHIEMB, B UEIBI0 npeckyh pacupo-
TOIKIOBEHIA,—

MexTY ABYMSA JUTHOCTSAMI, MEKLY IUTHOCTII Y COGCTBEHHOCTIIO,

Me# Iy COGCTREHHOCTII0 H coGeTBeRHoCTID, — JHUNIeHle JIpyraro

®uaEu JAN BeTpefieHie ero CoOCTBEHHOCTH TPOTHBY3aKOBHEL,
Ho OHH Ge3UAKASAHHBL IO TOBOLY  gpaiineil HE0GXOXUMOCTH.
K& ciyyasmp CTOMKHOBEHIsl MemLy IBYMA JUYHOCTAMU CIb-
Ayers OTHECTH IEPOOPALIo, T. €. y6ienie @ BHEATIC MO Ya-
eraME ILI0Ja H3E YTPOOR MATepH, H OMAcHyIo omepaniio, Ha-

- BHIBAEMYI0 YeCapeRuMs civuenieMs, KOTJA MATh IO MOBOXY CAHIE-
| KOMB TLCHADO Tasa HE MOEETHs poimts. Kw Toit MIH JpyToi
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oTepaniu cIbIyers TPEGETaTs Mo MBS TOro, Ha YTO COrJAIIa-
eTCi MaTh, H KOTOPATI U3 HWIX'E COOTBETCTBEHHBE, HOP. €CIHI IO
HOBOZY CIUINKOMEH Y3EAT0 Tasa HeIb3d BHHEYTH II0JA JakEe
TOCPEACTROMD IePHOpPalid, HIMN CHH [0 COCTOAHII 3J0POBbA
MATEPH CIBAYCTH MOJaraTh, 9T0 NEecapekoe chuenie GhLI0 0K 118
Hesl CMepTelbUEME.

££6. B: TPOTHBYNOIOEHOME OTHONIEHIH JXBYXH IPaBs,
T. ©. €CINGs KTO I1d OXpaHeHis MeHhe BajkHATO NWpaBa HapY-
Wafss IyEce 6oabe BaEHOE IPAaRo, HAp. ecIudh Kylems LIf
OXpaHEHId CBOUXD TOBAPOBE BO Bpems Gypu Gpocalb IyTe-
IMECTBEHHUKOBE Bh MOPE; T0 TAKOE AhfAdie He MOr.Io O GHITH
GesnarazanmEiG. [L1a Toro, uTofs MOCPE/ICTROME MaTepiaibHa-
IO Bpela CHACTH EH3NL APYIHME IHUAMD, HE HYKHO Ie-
poiicTso.

249, 1135 mpapmia 0 GesHAka3amHOCTH HADYHICHiA IPABL
APYraro Bb COCTOAHIN KpaliHeH HE0OXOZMMOCTH HCKEINYAITCS
CIyYan, KOTJa H3BECTHOE JMIO N0 00S3aHAQCTH A0LEHO IO
Beprarh Cce0A ONACHOCTH, HOp. YHHOBHHKE, COJAATH, MATPOCH.
SIECH COCTOAHIE HEOGXOANMOCTH He YHHYTOEKACT OTBEICTBEH-
HOCTH 32 COXBSNHOE IIPABOHAPYUIEHIE.

2.88. Box6yxiaercs Bompoch, Kakh GONIACOBATH HAYAIA
Kpaiifeii Heo6X0 IMOCTII ¢5 HaYalaMd HeooxXo Mol 0G0poHE?
MOKHO JIH [OIyCKaTh MOCIEIHO0 HPOTHRE XLAHIE IPOTHBO3A-
KOHHEKIXD, COBEPIIENHEIXB BB COCTOAHIN HeoOxoxmmoctH! Ka-
EETCA HAa 5T0 cIbjoBalo OH OTBBUATH YTBEPAUTEILHO, TAKH
EaK's MBI IPH3HATH, YT0 OCHOBaHIe He0OX0 uMOil 050poHEL Gobe
SAKOHNO, HEWRENI OCHOBaHie Kpaiiteii Heodxomumocty. Eemm :xe
OANARO D ABI0 HASTL O CHAcefil RU3HU IIOCPEICTBOMT HApPY-
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OTHEIEHIE €O CTOPOHLI XO3fUBA BEIH HE MOIIO OBl HMETH
aKTepa HeoGxX0AuMOil 0G0POHEL. FRUSHE YeT0BEEA [0 RHA T0IE-
30BATCA GOIBIIEI SAMUTOI 3AKOHORS Hemem muymecTso. Ipyroe
. AEI0, €CAN0T KTO LIA CHACEHIA CBOel EusHM HEPTBOBATD I3~
0 NAN 3ApaBieMd Apyraro: 31bCh HEIPeMBHEO HEOOX0ImMas
ofopona go1kEA GHITE [03BOIEHA.

- 469, Ilpara apyraro MOryTh OHTH HAPYUIEHE BB COCTOS-
[ 1€0GXOAIMOCTH , HG TOIBKO AT OXPAHEHIA MPaRD HAIIHXE
W Opyurs auys, TN G5 TOIBKO He HpeACTABIALCH APYTOi
NM0Co0s cmaceHiA HXs. Kro manpuwkps, GyIiyim BH coeTo-

H CIIACTH APYTaro CoGCTBENABIMH CPeACTBAMII OTH 101042, Kpa-
Th X150 § TPeThAro IMHIA, TOTH COBEPIIAETH KPARY: H60 OHB
OTHOIIEHI0 KB IOCTBIHEMY HE HAXOINTCA BB COCTOSHIT
itHeil HeodxouMocTH. MokHO 118 cmaceuis RHSHH OgHOTO
VIIATL CBOGOAY HIH YeeTh APYTaro, Ho He sIpasie ero: mGo
gapynienie 3IpaBia MomeTs GHTL cMepreasHo. Hemnss tamme
MACATD FRHBH OTHOTO ITOEPTEOBAHIONT KB IPyraro: m6o
T T2 U ApYTad AN3EL NMEETH OJHHAKORYM WEHHOCTH IPELs Ji-
OM BaKoHa, HCKIIONAR 6CIIGH CHAcabuIiil TpeABIALIE BMECTS
TEME U COGCTBEHHYW ONACHOCTh, ILIN €CIHOh CIacaeMoe
UNE THT0 GhLI0 GAM3KO eMY.

5@, Yie pmickoe mpaBo TpeIBHILI0 HEEOTOPHE cIy-
0T COCTOMMIS Kpafinefi HEOOXOXUMOCTH, KAKD HHP. ONACHOCTE
BpeMs MOpelLIaBauis U mokapa. KawoEmyeckoe mpaso 3a-
2THOH HEePKBU MOJIAraeTh BOOGHIC GE3HARARAHHOCTE ABIHIH, co-
PHIEHHEIXs BL 3TOMD COCTOAHIM ; OHO OCBODOMIAETEH OTD
Hakazamin 3a BOPOBCTBO, COBEPIIEHHOe TOJOLNLIME ILIIN Ha-

(--propter necessitaiem panis aut nuditatis*), m ompe-
bIACTS TOIBEO TpexHeAbIbHoe Hokasnie (cap. 4, X, dereg. jur,).
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Cocrosmie HO0OXOIHMOCTN HE YKa3aHO BB KOI. aBeTp., ®pPanI.
HTAIBAH. M BB KBiiCTE. 3aKOHOA., HO OHO MOKers OHITh MOxBE-
AeHo TOXE COCTOAHIE HEMPeoZO.IuMAre MPUHY:k/eHiA, 0 KAKOMD
FOBOPATE 3TH 32KOHOIATEIBCTEA (r. 130). Kox. menan. H3BHHA-
erh [paBoHApyUIeHie, COIBANN0E L ma0Emania 60JbIIAro 31a.
Toke caMoe HAXOLINB BB OPasiLl. KOA; HO OHB IPUCOeTHHACTS
yeIoBist YT00HL 310 Yrpomkalo HaBbpHO, gro0s HE GRLIO ApYTa-
ro cpejcTBA MeHbe BpeiHaro, I, 9T04s YHOTPesIeHH0e CPEACTED
GHLI0  IPABIOONOOHO  XBIICTRUTEIBHO. YEaspsanie BTHXB
ycioifi meImimmEe, M0 BCe 37BCL 3aBUCHTE OTH OGC’I‘aI‘IOBKH
JBAHIA W HIANBUIYAILHOCTH ABHCTBYIOMIATO. Tepuanckie Ko-
JIeECH, 32 NCKIOYCHieND aBCTpiji., 6agap. 1 Ipycc., OUpeAbIl-
10T MOXPOOHEIA NPABHIA, HIBHIAL npaBoHApYIICHIe 114 0Xpa-
HeHis Hameii EU3HN ILIN KUSHI I 3IpaBifd 0Iu3kurs HAMB JuYs
(Angehirige). K. mops. (VIL,§ 5) n rapmmra. (45) 85 cryyakb cma-
ceuisl JRU3HH APYIUXD, uycdolrs LBICTBYIOMEMY JUID, H3BHH-
TH TOIbKO HApYIIenie uy:koii coferrenmocTi. Takow kazymeri-
EOI0 5TH KOACKCH CUIIEOMS CTECHAITH COepy (esHarasamBoCTH.
31heh HAZOOHO €M CKAZATH, YTO HEKOTOPHE H3Dh IepMAaHCKUXD
KOJEKCOBE BMBHADTD AbiHIe, €cu CoCToAHIC HEeo0X0AMMOCTH
BHI3BAHO CYGLEKTOM ILIH @CTh MOCABACTRIe ero npecTymIenid
Dro maualo ogodpsaers Leiids (Lehrd., crp. 223), Takumb
06pazoMB, ecI0s HEYMBOmi 11aBaTh, TOMErs KYHATLCT HA
rIy60K0e MBCTO, I CIACT CBOI FKU3HD TOCPEJCTBOME TOBpeE-
JIeHis IyEATO 30POBLSA, TO OHL JOKEHH Obl MOAIEKATh HAKA3A-
mio. To e caMoe HaJ00HO CKa3aTh O Boph, KOTOpHI, BB CIY-
yah BCOBIXHYBIIATO MOKAPA Bb MBCTL CoBepIIAeNoil UMb Kpa-
&M, CIacas CBOIO JKU3Hb, IPIHIUHILTE 05 BpeA® 310pOUBLID IpYyTaro
(cp. Leonhard t, Comment. ueb. Cr. G- B. f. Hann., 1, 364).

51, Coobpaxenis, f0Ka3LIBANMiA 0653aHHOCTE JOHOCHTE O
cayyaaxb HeodXofmmoRt 0GopoHH (1. 143), FacawTea 1 TaKoi %e
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00A3aHHOCTH, YEA3aHHOH K. BIOPTEMO. ¥ GpayHIIBefir., 10 OTHO-
HIEHII0 KB COCTOAHIM Heo0X0AUMOCTH ¥ IPHEYH IeHid.

OTAB.IEHIE IV.

BuEa ¥ eg crenmeHH.

A. bBnumaiiwee onpegbnenie sonw u npepeugbHia.

252, Ykasaps cIyuaH, BhKOTOPHXD UeI0BEKY, XOTA I 01a-
. PeHHoMy CBOOOJOI0 W CO3EAHIEMD, BHHA HE MOEETH GHITH BME-
'HEHa, MBI ompeibimiu BMECTE Cb THEME, YTO0 HE BXO0JIHUTSH BB
- obaacth pune.. Ocraercd Temeph pacMoTphETh GINEe BEHY, ed
CYIIecTBO U € oTTHHEN. [ oToH Whin JOAKHO Ipe:kie BCEro
| Jath ceGb ACHEI OTYETH BB TOMSB, UTé MH pasynieMT IOIb
- HMCHeMb CBOGOJEI M CO3HAHIA, 9THXD ABYXD CYIIECTBEHHBIXB
. yeuoBilt BUHH H OTBSTCTBEHHOCTH.

4533, Mur crasaim, uT0 BEEA TIPOCTHpAeTCH TakE AAIEKO
| EKaks u mpeasuxbaie (. 86). Ho rasoe cpoiicTBo nTOro mpeg-
BUABHIA? JoNEEND JH NPeCTYIHUED NPeIBHALTH Heo(xodu-
tocmy WIH TOABKO 603MOJNCHOCME NOCAIbOCMELE CBOEro IbaHiA?

| ¥ J0EEeH: I OHE IpeJBHILTE HX'h CO BCEBMHE IHoApoGHOCTAMH?
Jtamie cocToNTH BH IpON3BEJEHIH BIiAHIA Ha OKpY&EawIIie
| CyGLEKTH IpeIMeTH, BE IpUBeJeHiu BE JBHACHIE CHID IPHpo-
~ I (1. 63). IlocabcTBie He JekuTs MCEINUHTEILHO BO BIACTH
HeroBbK2, CAEIOBATEILHO YeIoBEEE HEe BH COCTOAHIN HABEPHO
. OpeapupbTh GyZymee, T. €. To, 910 JOIEHO CIYIHTECH, HTO
. mME mpegnambpero. Ecau6s, Kaks ropopurs crpasesmso Bek-
" Kept (Theorie, L.c., § 20) TOIBKO TOIJa I0.JaraTh OpecTYILICHIC,
19
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KOILJA. BHHORHEI MpeBu L% MocIBACTRIC ¢ Ge3yCI0BHOI Heco-
MHBHHOCTII, T0 REKAE0S YeloRbLUECKoe: KEANie HeGELIo G5r mpe-
erymso. [Jag cymecrBopaHiA HpeCTYMIeHiA A0CTATOYHO Impej-
BHIBHIC BO3MOKHOCTH IOCIBICTRIA 3 rkch He HY&HO, HE TOJBEO
TpeJBuIEHie He00X0IUMOCTH nocmﬁacmiﬁ, HO JaEe U HHIUBH-
AyaipHOe YOL&AeHie CYOBEKTa, 4TO OHE IPEIREALID 3Ty He-
o00xosmocts. Ecqmtn takoe yohamemie TpeGopazock LI co-
CTaBa UpECTYILICHisd, TO HpeeTyiuleHie GHLI0 GBI ITOYTH HEBO3-
MOEHO: BHHOBHBIH MOI'B OBl M3BHHATECS LPeLIONOMB, UTO OHB
IpeABULEIE BO3MORHOCTE HEBOHUEHORBEHIS MOCABACTRIS; i OH'S
OBLIE GBI IpaB®. amUraTels Morb GH OCHOBATEILHO CRAZATL:
IIpaga, s YHHIIS NOA&OTS; HO s SHALE, YTO KTO HHGYAB Mo-
HOTH: 9T0 3aMBTHTE, 1 3a0.1ar0BPeMeNHe WPHHATS MEpH EB IO-
TYIIEHiH HOXAPd; YTO CPEHA, IOTE KOTODYI0: II0JI0&KEHE TOPI0-

i BeUIECTE; OhLIa BAAKHEA; 9T0: BpeMs G510 NACMYPHO ¥ JOE LD

MOT'B HITH W T. T

15 4. Hirs nagotrocti; 9ro6s BHROBHL TIPefBULAIE - IF0--
CABICTBIE co 6cToMu n00poGHOCMAMY, WYTOGE: TOCTSICTRIe GELT0
COBCPIIENHO corfacHo ¢ npejeuatuiens. Tacoe Towmoe mpes-
BUNBHIE II0APOGHOCTefi PABHEIMSG 06PA30ME HEBO3MOKHO, Kakb
I mpeaBuABHie HeodxozuMocti. Menke mmr Gorte- HETOYHOE;
obmee IpeiBEALHIE L0KRHO IPIBHATE 315CH JOCTATOMIEIME.
Buma ne cymecrsyers Tomsko Taws, I BoBee mETH mpeq-
Burbuia. [aa orerersemmocrn, pas CYHIECTROBAHIH BUHEH (63~
PasIrino, mAs - A xusEd B mepeemet, mropms i
TPeTHUNS: YAAPOM®; MePBEIt r Wi TpeTiil - y1aps, Kaws Ipex-
BUIBIE A, GBLIG cMepresent? Hoeraroumo, 3106 cyomerTs
IpeABnAbIb PEUHTEIsHOe WoexBcTRie CBOEro TEANIT KaEE
BOBMOKHOE, XOTA OLI' OH® OIIIOOTHO BoOOpaKANE cefh mom
PpoGHOCTH, HNp. €CINGH HepeHi yiZaps OHIIE CMEpTeJeHs I
Razbpbiinrie: 6N Y€ mammumy;

(33
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155. Kaxosa yorxna 65ITs BOXI KAk CYMECTBEHHOE YEI0-
pie mpecryiienis? Heobxojumo 1o A1 BubHEHis, YT00E Y05
eKTH TommAs, HeIATh TPeJBHALHHATO T HACTYIHBIIATO IIO-
exbgereia? Ulm me TpecTyILIeHie CYIIECTBYeT® H TOria, KOT-
Ja CYOBEETH coiguiaics Ha TOCIBICIBie, IIPOH3BEIEHHOC ero

. xbmmiens? Hum e Tpeerymienie cymecTBYETE: M TOTA, KOT-
Ga BOAH TPOABIACTICA Hego30epHcanieMs Oms iz, BLEI3BABHIA-

ro INpeiBuIBHHOE, HO HHCKOJLKO HEXelIaeMmoe CYﬁ'BSRTOM’B,

. mocabaersie? Bo Bebxs sTHXE CIYYAAXD OTHONWEHIE BOXM

KB IOCHBACTBIID TAKOIO CBOJCTBA, YTO GHITIC TPECTYILICHIA HE

| MOEKETH HOJIeXEATh HE MarbimeMy coMHbHiow. Bh KamaoMs Hab

STHXG IpemoIoEeHili ecTh ymoTpedienie eBoGOJH BO 310,
€CTH IPOTHRYIOCTABICHIC eAUANYHOH BOJE BOIM OOMIECTBEH-

. HOH. YmorpeGaemie Boam BO 310, CIbX0BATGIRHO M OCHOBaHie
 AIf HAKA3AHiA, CYMECTBYeTh Bcerja, KorAa MHIUEBULE iEela-

€TE W FLiicTBYeTh, X0TA SHACTH, 4TO KEJaeMoe M COABHHHDS
HMD TPOTHBHO I'BIAME TOCYJAPCTBA U OOMIECTBEHHOMY MHTE-
pecy. [Jad Gorsmieii HATIAAHOCTH 9TUXE CIYYAEBE BOSMEMD
HECKOJBEO TPHMBPORE.

1538. A nmanamacrp Ha cmamiaro B, saphspBacTh €10, W
HocAb TOro MOXMINACTH HaljeHHiie HpPH HEMD BEIH W JIEHb-

. 1. 3xheh HOCKBJCTBIC GOLAACHO Cb NPAMO ONPEOTbICHUbIMG

YMHOICIOME.

Jegaps C 1A moaydesiad HacabAcTBa HOeld CBOCro pol-
creepnuka B, KOTOpPHA yMupasd OCTABUIL OEPEMEHHYI KCHY,
JAaeT’h eii maogoronnoe cpeicreo. OHB 3HAETH, UTO HTO CPeiCTBO
CHIBHOe, WTO OHO MOKETH ANUIUTH €€ EH3HI, OHD He iKeld-
ern yOHTh ee W He HNBETH BB 3ITOMB HHEAKOTO HHTCpEca.
Bearbjerpie mpumaris IeKapeTBa BioBa b ymupaers. BHHOB-
HEi COIMAcHICA HA HOCABACIBIC ycaosHo (eventualiter), XOTH
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u e xerars ero. CibgoBatelbHO OHB JBHCTBOBATE Ge3s MPAMO
ONPeOrLACHIAIO 1 MblEAA.

K noBkift CTPBIOES, IePKHUTH Hapu ¢b J, 4T0 OHE BB pas-
crosuin 30 WAroRs MPOCTPEINTS €My mAanky. BECTpbIs mpom-
sure Moars J K GHLIB ero IpyroMs, He jKeIals TPHIHEHTEH
€My 313; HO 3HAIB, YTO MOAETH mpoMaxHyTheA. BB sToM® cry-
uat K IpeaBUAEIE MPOTHBO3AEOHHOE IOCTEJICTRIS, OLHAKO EH
Io Oesneurocmu HE BO3JEpEAICA OTH [ThAHIA.

Ecma pasimyie THXD Tpexs WHOTEss He HMEETh HHURAKO-
T0 BHAYEHiA IO OTHONIEHID K5 OBITID IpecTYIICHIL, TO OHO
BaFHO IO OTHOMEHID Kb MEpE Hagkasamis. Bs mepsoms cury-
dab BUHA BaEHEE HEKEIH BO BIOPOME, BO BTOPOME BamHbe
HEMEeJH BE TPETHEME.

159. Ilpeacrapigerca Bompoch: HCYEPUHBANTD A TPU
YEA3aHHEA KOMOMHANIM CoOepy BHHEI? a2 HMEHHO MOEETH IH
HOJIeXATh HaKasaHiln Absmie, copepmeHHOe 6e3h HALIeHEAmAro
CO3HAHIA TMOCIBACTBIH? 3XECH yike MOKETH CYIECTBOBATE YIIO-
TpebIeHie Bo 310 CBOGOAHL, PABHO KaKbs M B TOMB cIydah
Korja KTO 3aBBIOMO IpeiNpHHHMACTH reanie, IPOTHBHOG 00-
mecTBeHHOMY mHTepecy. lloxs nMenems 310ynoTped.tenis caobo-
ABL MBI HOHHMAOM'B TAKIE CAyUam: KOIa YeI0BEES, Oy Xy 11 0043a0D
Pasy3HaTh ITO HUGY I, HE HCIIOIHETE 3T0H 00A3QaHHOCTH; KOLAA OH'B
He XOTBIE OEITH Ipe yCcMOTPUTEIPHHME, BHAMATETLHEIME. K0
He 00IYMEBAeTS HOCIBACTBIN CBOET0 BN, HE CMOTPA HA BO3-
NOIKEHBYI0 Ha Hero roCyAapeTBOME BB STOME OTHOIUIEHIW 00A3aH-
HOCTb, W, BMECTO TOro, mofjacTcA HeGPERHOCTH, 0CIabIgeTs
Hepriio CBOEil IBATEILHOCTH W BHUMATEILHOCTH, TOTH HE OKa-
SEIBAETH HAJIEKAMATO IIOBHHOBEHIA 3aKOHY U HE MOKETH OHITH
0CBOGOAICHD OTH OTBETCTBEHHOCTH. JTO CaMas HH3MAA CTY-
IIeHs BHHEI, COCTOSINAA BEL TOMB, YTO CYOBEKITH Omiicmeosalrs,
H¢ 3HAA, WA TOMILAT, TOMA He 3HAAS, XOTA HO HMBIL Halle-
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- KaWaro CO3HAHIA, a JONKCHD GELIB IMPeJBUAETH MOCTHICTBIO
.~ cBoero rbamia. Takad BHHA COCTOHTE Bb HEOCMOMPUMEIBHOCTL,
- BB HeOCmOpodkcHocmu, BB HeoOpamenin BEEMania. Heocropo:x-

HOCTL COCTABIACTH IEPEXONE MERIY BUHHOIO H HERHHHOCTIIO:
'I HE Eamjgad HEeOCTOPOKHOCTD HakasyemMa.

_ 158, Taxuus o6pasoMs MH YOb&EIaeMead BH TOMB, 9TO
. 9e10BBET JONKEHD INOLIEHKATh OTBBTCTBEHHOGTH, HE TO.JBEO

©OPMEL BUHH: BHHOBHEIH HPeIBHIEIE W XOTHID H3BECTHALO IO-
CIBACTBIA (npamoii, onpedraennviii yMviceds); NPeIBUIBIE U CO-

Onpeor.aeHHbll, PASHO0TPASHOL, NepeMIOHHBIE YMbiceas); TP IRUTEIE
- HocIB/CTBIe, HO HE Helalrb ero ((esneuwocms); He WEeIATH I0-
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B. Buwa ymbiwnennas.

5%, O1oTs BUAB BEHE IPEICTABIACTH BO Beeil MoiHo-
TH ABa €f CYUIECTBEHHBIA YelOBif: Bod0 H cozEamie. Br me-
YMEIILICHHOH BHEB 5TH YCIOBif BEICTYHAOTH TOABKO 9ACTHY-
Ho. [J3a Toro, UT00%H HALIEKAIBHMD 00PasoME YpasyMETh BH-
HYy, MBl ZOIEHH PascMOTPLTL €4 BHYTPeHHee JABHieHie H pas-
BuTie, HOKA OHA He MPOABUTCH BO BHEMHEMT Miph, BB Ild-
mig. Op 3T010 WEIBKH MBI 0GpATHWD BHHMAHIE HA PasBHTIC BH-
WEL YMEIILICHHOH, Kakh caMaro NOIHATO THOA BEHEL

Tpn riapueisn cmocoGHOCTH HAIEro AyXa CYTh: uyecmeo,
Movwarenie M goad. Beb ot cmocoGHoCIm IPUHEUMAKTE Hoode-
peauo mpeodlajabmee yuacrie Bp passurin Bunnl. Koria we-
JOBLED 3aKI0YEHE BB €e0B GAMOMT H YAOBICTBOPEH®, TOLXA
He B030y#IaeTca Bh HOMB HHUEAKOIO CTpeM/eHis IPOSBHUTH ce-
0 BOBHE, Torja 4eloBBET He AbiciByers. Toinko ouywenie
KaKoif HHOYAED wnompefHocmu HAHPABIACTH YMB Kb NpOUSBE-
JIeHil0 IhAHIA, BO30YEIACTH HeJaHic NPOHBBECTH HepeMEHY
BO BHBHICMD Miph. YZOBICTBOpeHiC TARHME 00pasoMb OINY-
HIeHHOH TMOTPeOHOCTH (MecTH, 00Iafamia M T. X.) CTAHORHTCA
nolyacdeniems HBMBGCTS ¢b TEMD whinio rhania. Aia yaoeieTBo-
peHiag oTodf HOTPefHOCTH Mplcib OOIYMBIBAETH, IPEIBHIUTS,
YKa3HIBACTH, 4TO MO#EETH CIYHEHTh Kb JOCTIGECHI0 9ToH mWhiu
(3gmbicas). logs BrigHieMT MBICH, 604 yCTpeMAseres Kb Ipo-
HARCACHIN H3BECTHATG NOCILACTBIA Bo BEEIUEMT Miph (K5 YOH-
Tilo Bpara, 06BOPOBaNin cochia). Takums 06pasownIpoNexours
nammpente (intention, Absicht). [Jaa ocyiecTBICHIA HTOFO 06ILATO
HaMbPeHid, BoJd BOOPY:KaeTcsA HBBECTHON CTEIeHHD JHEPTiH
(prowassocmyv, résolution, Vorsatz), TpAIeMEBMECTS ¢ TEMB 00-
JAYMEIBAIOTCSI CPE/ICTBA M 00CTOATEALCTRBA IhAHLA (HHD. o phia-
10Ch JHIINTH Bpara KH3HH MOCPEJCTBOMD IOAUIICHIA MOCTHEA

151

| HATTYGOXoH PEES, Yepeat KoTOPEL ToTkEa BO3BPAINATECAREPTRY

ABOUBID; ~BOHTH I0CPECTRONE POk Ha EBApTUPY cochxa,HyBo~
- PBATE Y HETO MKATYIRY Cb JGHBTaMU H' T. [.). OTH TP K=
. TS BUHEI OCYIIECTBIANTCA BOBHE B NPOTHRYNOI0KHOME 0=
- pagkt. CyOmexts o6pamaeTs CBOD ALATEIBHOCT: Ha eHHIY-
HEIf NYEETE BEBIBATO Mipa (mogmmmeaeTs Gaiky Mac'ra)
Taxmur o6pasons npemze seero OCYMECTBIACTCA MPECTYNHAS

BULHOCWY. A BXOAUTE HA MOCTH; CIIA TATOTHHIL TPOH3BO-
' HOLTIOMEY” MOCTA ' DajeHie A Bh TIyOHEY BOAH, W Ha-
b enaeMoe. nocamocmeie — cuepts A. Tyrs yme ocy-
CCTRIZETCH. peCTYNHOE nammpenie. Ho s10 mawbperie—Tomn-
CPEACTBO. IIA ymau, COCTOSMEH BE YAOBACTBOPEHIH MHAH-
Y2 bHOM HOTPEGHOCTI, Hak/bl MmeHis TAKNMB 0GpasoMb
Wik CTAHOBHTCA HAYAAOME H BMECTE CB TBME ROHIOME:
is) BHYTPENHAIO Pa3BUTIA I BEEINEATO oﬁﬁapyaieﬂi& BOJIE
'OTE RIYTPeHHI W BELmEIH mporpecs ABIGKEHisl, COTACHO
| CXeME yKasaHHOI anueﬁcrepom (Bemerkungen zur Straf-
Wzgebung, Leipzig, 1847, crp: 6) '), MomHO ce6h BOOGPA3HTE

2
)
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KAKE KEpPYI'h, KOTOparo Imepeoe M nmocabaEee 3BBHO €CTH IIO-
6ymjenie WM Whib, CpejHis e SBBHbA: IO BHYTPeHHell cro-
pouh mambpeHie W phUIMMOCTh, MO BHbIHEH — JbdHIe H IO-
cabicTBie.

416 0. [[naw ecth Ayma Beeli BEYTpenHeil n BHbmmHeH Ab-
arersgocti. 51 IMBETS COBEPIICHHO PasIuynoe 3HAUeHIe BO
pMEHEHIN BPARCTBEHNOMS I BO BMEHeHiH OpuuIeckors. Hpas-
CTBeHHOCTh TPOHWEAETE BHYTPh AYIII YeAoBLEa, H TPeGyers
qicTaro HampableHis Meicledi m moGymaenid. He robko Jque-
HEIff WMHTEPeCs W OCMOTPHTEIBHOCTD JOLKHEL PYEOBOZUTE BO-
1610, HO T TyBCTEO O0A3AHHOCTH T I0OGOBb Kb OIIEHEMY: A0-
CTOMHCTRO TBAHIA 3aBHCHTE OTH UHCTOTH MOMUG0es. YIO-
JOBHOG IPABO CTONTH HA COBEPINEHHO JpYrod mouBb. Tocy-
JApeTRO 0GA3AHO IPOTHBYXBHCTBOBATL JEAHIAME BHBIIHAME,
Bpa®Ie0HO HAIPABICHHEIME MPOTURE HETO, IhAHIAME Bpel-
HEIME TAM OUACHEIMG JIA TOCYAAPCIBA M €r0 WIEHOBH (K. 64).
Buna, 85 cMBICIB YIOJOBHArO IpaBa, COCTOMTE BB TOME, HI0
JIVmo, 3HAS, 9TO OHO HE JOVKHO YIOTPeG.IATh CHIL CBOM BO BPCAD
TOCYIaPCIBY, COBEPUIACTE OJHAKO KB JAbsamie, KoToparo Bpei-
HEST ToCABICTBiA TpejRHIbIo. BB HPABCTBEHHOMD BMEBHEHIN
fepeBheh Ha CTOPONE MOTHBOBE; HANPOTHBE T0I0 BD 0pAIa-
YeCKOMh—HA CTOPOHE BHBIIHALO Ibamig. CaMelg UMCTEHIA, Ca-
MEIST BOSBEIMEHHEI TOOY#AICHIA He B COCTOAHIN PasopBaTh
VHEYTORNTE Y3eIb 3aBUCHMOCTH 1 06S3aHENOCTH, CBAHIBAIONILA
¢IMHIIY Ch TOCYAAPCTBOME. [siicreyomiil 6yAers Hakasalb
IOTOMY, UTO HEIAlh TAKOIO a He ApYyraro nocrbACTIBiA, Mpo-
ITHBHALO TOCYIAPCTBY, a He HOTOMY, Yro &elars ero 1o
TAKOMY-T0 IIH APYTOMY MOTHBY. CrbioBaTeIbHO. MOTHBEL HE
mMBOTE nmia%ro 3Eagenis IO BOIPOCY O BMBHEHIH, T. €. IpH
phIUEHIN, COCTABIACTH JU JAHHOE rhaEie TpecTYILIeHie HIX
f75. MOTHBEL MOTYTE 3%BCh BILATH TOIBKO Ha ONpEABICHIE
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Temenn UL Kto Bopyers msw cocrpajamis, utof® cmactn

€ TOI0, YTO XOTHEIB 001aJaTh 3HAYMTEILHOD cyMMow. 11 gero
XOTEIE 00.12aTh 3HATATEALHO CYMMOD? YT0GH YI0BICTEOPHTS

AOBICTBOPHTE STHMD HPUXOTAMBE? JIA TOTO, 9T0 HE YMEErs HE
| BT 4eMs OTKasarh cBoell menh. Oriero ne ymEers eii 0TkazaTs?
‘W60 onp EMBETH caalbii xapakTeps. Orgero ons mmbers cla-
| OBtii xapakTeps? TakHMD 00pazoMT MEI JOXOTUME 1O TEMIepa-
| MenTa A, 70 €ro HpABCTBEHHBIX's U OUBHIECKUXE KagecTssb. Ho
| KaKT T3B IEIAT0 PAjA MOCKBACTRIl TbsHis TOIbEO Gamkaiimee
| IMBers 3HAUeHie (1 KPIMHHAINCTA, TAKG M U35 AIHHHOH 1IN
MOTHBOBE TOIBKO OMIEaiilniii 3aciyRWEBAeTs BHIMAHIA CYALH.
YEpPalb IT00s MOMOYB APYTUMB, HIH LIf VI0BACTBOPEHiT C'rpa:
| CTH UTPHL; TPHCBOIIL BEEPEHHYI0 €My CYMMY, YT00h WEroLekn
 OZBTH EHY U MeOAHPOBATH KBAPTHPY.

- 262, Hammpenie ects neoGxoguMoe ycIoBie YMEIILIGHHATO
3 Tipeerymienis. Bes mpeerynienis, Bb OTHOMEHIN KT Haubperin,
i MOKHO a3 h.IHTh HA TPHKATEropiu. OokuU3s yMBIILIEHHEIX'E Ipe-
; CTYIIeHI# HMBIOTH TO CBOMCTBO, UT0 HEJB3d ceGh BOOGpasuts,
| 9706'> OHE MOTJIH GBITH COBEPIICHH HeHAMEPEHHO (, Res ipsa in se
i dolum habet*, 1. 36, Dig. 41, 1). TpyAHo mpenofoEuTh H3HACKIO-
. Bamie Gesn yMeILIenis ero. Toxe camoe crbryers ckasats o)paséos
| HR00GmE 0 IPECTYILICHIAX'S, COCTOAMX'S B YIMHCHIN HACHIiA

20
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Apyravs mmams. [pyroe ceolicTso uMEDTE ABAHIA, EOTOPHA
TOJBEO IPH HATATHOCTH NPOTHRO3AKOHAATO HAMEPEHIA IMOTyYa-
DTH TeYaTh TPECTYIICHIf; B MPOTHBHOMT CAyIab OHH GesHa-
Eagammr. A meb zameproff kBapTHpH B noxMmaers GyMamHIRS
¢p gempramy; B cocramisers moproxHYo mogmacs K Ha Bexce-
15 Ha sHaumTeasHyI0 cymmy. Ecim A u B abiicTBYOTH €B Ha-
MEpeHieMs H3BICYL MOJB3Y, TO IEPBEIl COBEpUIAeTH: KPaky,
BTOpOit —mox1ors. Ho A Momers 6uTh ApyroMs b: oms B3ATE
JEHETT, YT06's IPOYIHTE ero, 4To0h OHD BH APYIOil pash 3ami-
pars CEOIO KBApTHPY; U BO3BpAIaeT®E €My JEHLIH HA Ipyroi
,ue"m;. Papnsivs o6pazoMs B ToIbKO 118 UIYTEA MOT'B HOJILH.IHI-
BaTHCS MOXB PYEY K 1 MHMMO YCTYHHTh BEKCelb TPCThEMY JH-
1y, K0TOpoe, TPEXBABIASL ero, ToT4acH 00BACHIIO K o rbiicTBH-
TeILHOME COCTOSHIN rhia. 3xbeh rhamie A u B TouHo Tagoe ke
caMoe EAKB T BB IepPBOMTE IIPe/IIOJ0KCHIN, KOTAa OHM [XhiCTRO-
BAMI OPeeTyIIHo; TOTBEO 3TBCH HaMbpenie coBCHME APYroe: OHO
He 3aKINYAeTE Bh ce6h HHIEro DPOTHRY3AKOHHAIO M MCKIYA-
eTs Bo3MokHoCTh mpeerymrenia. To &e eamoe Kacaercd KiIeBe-
TEL, BD KOTOPOH IpecTYNHEIi XapakTeps 3aBUCHTE OTH CyIIe-
CTBOBaHIA HambpeHis o6uAsTe. KB omoii emopoii pynm MpUHAL-
JCKATT MPEHNYUIECTBENHO ITPeCTYILICHIA, Bh KOTOPHXE 6peds
omuocumerens (S OTHEMA® Y OJHOTO M Jal0 APYroMy) BB MpOTH-
BYTIOIO:EHOCTE CH (e3ycA06HbING 6pedoMs (S CORMIAI0 IECH, you-
pan uenorbka). Tpemvio tpyny COCTABIAWTE IBAHIA, BB KOTO-
PHIXD HaMbpeHie He ecTh HEOOXOAIMOE YCIOBie IPEeCTYILICHIS.
3abch IpecTYINEHIe CYMECTBYeTD, He CMOTpsS Ha TO, COBep-
meHo @M ghAmie ¢n HaMmbpemiems mwim 0€3b HaMBpemis,
pambpenie e BIAETs TOIBKO HA YReIWIeHie HAKAzaHif.
s oTofi Tpynt IpEHALIEKATE 10 GOJbBIIEl YacTHm HOCTYIRH,
MPUUIADIIE Ge3yCIORNEIR MATepiAIBHEL MM HACATLHALI
BpeIb, KAKD Hamp. yoiiicreo, ypbune, MOLKOrS, IOKHAL NpH-
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B KOTOPEIX'E EOIPOCH O HAMBPEHIN YCTPaHAEICH COBEpILICHHO,
HAID. KOTJA 3aKOHOJATeIb ONperbafAerh HaKkasalie CBANICHHHEY
COBepIIeHIe Opaxa §esh COXpaHemid Ipe[HCAHHEIXED 3aKO0-
- HOMB ©OpMAIBHOCTEH, HIN TNHOBHHKY 3a cIblamie HEIMPABHIL-
0 OOBICKA.

163, lpecmynnas prwumocms, KacaTeIbio CBOErO HAmpA-
HIA, MOEETH BOSHMKHYTL CB o60ymannocmio (pracmeditatio,
Ucberlegung, Vorbedacht) mmu e B%: noputsm (impetus, Ajfect, e
100). O0gyMaHHOCTD COCTONTH Bh HAAICKAIEMT PA3CcMO-
BHIE BCBXT NocAbicTilt rbaa. [laa sToro He HeoGXOLHMO,’
00 MPONLI0 HEKOTOPOE BpeMs /0 COBEPHICHIA IbAHIH, KaKE
) OmMGOTHO NOJIATACTH PPAHIYSCKiHl EOJEKET, W, 1O HpH-
Py €ro, IhiicTRyomee 3akoHOAaTenbeTBO (Y10, IMm. cr. 4;
a0x. Iap. IHoabe. 6) u kogexes wrazigmesid. Mosxmo au
- Yrajgath TaiiHbl YEA0BBYECKATO AYXA, EJUHCTBENHO MOCpe]-

BOMS BEEIMHAr0 MEpIIa, BpeMend. ¥ 1wjelf TBepIoi, X0.10j-
' HOH 1pupoTH, NpecTymHAS PEIEMOCTh MOEETH BOCIOCIHI0-
BATH 00AYMaHHO, I GBITH TOTYACH CIIOKOHHO, XJAAXHOKPOBHO MC-
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CYWECTBeHHATO YCIOBid yMBICIA; TO OJHAKO B BB CBAH
Ch JPYTHMH O0GCTOATeILCTBAMH, CONPOBOJAIOMINME  Xbauie,
OHA MOMETE® OGHTbL BURHEIME NPUIHAKOME O00ZYMAHHOCTIL.
PEnmMocts, 06pasyomasncs BH NOPHES, BB a@eETh, MPOUCXo-
XUTH 0e3s crokoiinoil odxyManuoern. . Ho mss sToro e cabay-
erh, 4T00 34BCh PHIIUMOCTH M COBEpIIeHie OLLIM MIHOBEHHHL,
BCHEIXMBAIL BIPYI'B. Bheyaraurelnibie MHIIBHIB MOTYTDH HB-
KOTOpO® BpeMs HAXOTMTHCA BH BIBOIHOBAHHOME COCTOAHIN Xy-
mm. OHE MOTYTH BB 9TOMB COCTOAHIN BOIBMMLTH Hambpemie
npecTyIIeHis, 06yMaTh CPEJCTRA, B3BBCHTH W ONpeBIATh 1I0-
crbjaeTBia. Bb TakoMB COCTOAHIN HANPSAEHIA MOKETE cyule-
CTBOBATE 00,[YMAHHOCTH IIPH IIPE0G.1a [aI0IMEeNs II0CTOSHEO pas/pa-
#enin. OOHKHOBEHHO OJHAKO #B, KOLId BB JbAHIM 00HApyXH-
BaeTca 00(yMaHHOCTb, Toria HBTH Koalebamiii; rixk ecrb Ko-
Jebanist, TaMb HETH 06 yMaHHOocTH. HbKoTOpHSA HpecryiLieHis
MOTYTH OLITh COBEPIIEHEI TOJIRKO CBb OGIYMAHHOCTI: 3TO
HMEHHO NPecTYILICHif, TpefyIomia M3pherHOH Mpo30pIHBOCTH,
Bb KOTOPHXD CBASH MEKAY AbfAHieMT ¥ HaMBpeHHHIME IIO-
cabjcTBieM® MeEbe 0CA3ATeIBHA, KaKh Hamp. BOPOBCTBO H 00-
Mans. Ilpeerymicmis ke, BB EKOTOPHIXB 5Ta CBA3L Ooibe
HarIsdiHa, BH KOTOPHXH BMBECTE C©Bb FhanieNs Ipeicrapid-
ercs WaMPh W300pakeHie IOCIBICTBIA, MOTYTH OBIThL COBEp-
NaeMH Cb O0IYMAHHOCTIO WM BH Iopeeb. TakoBm mpe-
CTYIIeHId MMBOmiA EIB0 YAOBIETBOPHTL MIIGHIIO, MpeunMy-
MECTBEHHO ¢ HANpaBIeHHbA IPOTHRE JHYHEXD Npasnh: yoili-
cIBo, yBbube, o0uiH, mcrTpedleHie WIH MOBPEEICHIC YYiKAro
nvymecrBa. [bauie, copepumieHEOe BB IOPLIBE, COCTABIAETD
Hepexols Kb NPecTyHHOH Gesnesnoct. Bw Gesmewnoct mpo-
THBO3AKOHHOE MOCTBACTBIE MOKOITCA BB CO3HAHIN, & He BB BOIE;
Bb HOpPHED #&e IocrbicTsie MOKOHTCA Bh BOTh, HO HE BB CO3HA-
Hiy, WM 10 KpaiiHell MEpE HeACHO BB COIHAMIL.
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4164. Pazmruenie oG yMAHROCTH 1 MOPHBA HMEETE BAAKHOO
sHaueHie B MPeCTYILIEHIAXH HPOTUBD IHIHBIXD IpaBh, IpPo-
 mue® wmanE, 3Apasia u gectn. Ilo MBph AbiieTBoBaHiA €% 00-
maunocnm I B NOpHBS, HakasaHie BHAYMTEILHO YBEMI-
| yupaercsl M yMeHbIIAeTcs. Bb CIyyal COMHBHIS, FOLHHO M
| BHETH BB JCBAHIN 00 yMAHHOCTD LI IOPEIBE, CIBIYETD 06pa-
| MATL BHUMAHIC HA MUEYTY COBEpIUIGHiA IBHIA, Ha TO MIHO-

| pemie, WH KOTOPOME BOAd IPUBOJIUTE Bb IBUHeHie THAO 118

| mpomsefieHis MOCTBICTBIA, T. £. CONPOBOKIAIOCH I COBEP-
HIeHie oﬁaymanﬂom psmmmocrio wmi mhrh. M Taws BOIA

| MomeTh PHUMTHCA OOXYMAHHO, COBEPUIEHIe € MOKETH CO-
it

| crosTheA 10X BIiAHiEMB IopbiBa. A PBIILICA MPOH3UTL HO-

ssems B, nw crydal HaseceHin emy (A) HOBOH €O CTOPOHE b

. ooumer.  lpu mepeoii Berphbyb B ocropdasers Iiicreiens A
| i BHBHBACTD BB HEMD IOPHBE THEBA, B OTOMD COCTOAHIN
\r~-paa;1pamema A nopamaers B m yousaers ero. 3abch Heab3s
| mpuHuMaTh 0GIyMAHHOCTH, PABHHIMB 00pasoMp Kakb M TOLJA,
| Korja OHA CYWECTBYETD NI HPeo[oIbBAlOMeNMD I NEHpephiB-
" moms pasrpamenim.  Ecam we Hao0opoTh BUHOBHHIH pPBIILICA
| B3, cocrommin JOpHEA, COBEPIILTS %6 TpecTyILenie cb 061y-

MamHocTio; TO CcIbIyerh BMEHHTH 06 1yMannocTh. Kaks Tamb
HeI0CpeICTRENHOI IPYKANOD GBI NOPEES, Takh 315Ch— 00-

* nymammocTs. Momers CAyIMTLCA, YT0 PHUIIMOCTL OnlIa IpH-

HATA ¢ 00[YMAHHOCTiIO, M TOILEO BO BPEMS IpHBejeHiA BH HC-

| mojnenie BHHOBHEII BUATE BD pasapa;ﬁenie, yBieUeRs OLLIB

IOPHIBOME, Hamp. B phuiwics 3a1ylMTh CHAMAT0 A B OXUTHTD
ero JeHEIH; ONTH Gpocaerca ma /), 1, pashsipeHHELH HEYAAHHOI
3amprroii mpocHyBIIAaroes 4, coBepuiaeTh yOiHCTBO BB COCTOA-

| HiH 10pHBa. 315Ch MaZe0HO BMBLHHTE OOXYMANHOCTB; NOPEIBD

#e IMEeTh 31hch 3HATCHIC CIYYAHHAr0 00CTOATEIRCTBA: CYINE-
CTBEHHOE OCHOBaHie H HEMOCPEACTREHHAs npymuna 9TOr0 IhiA-
Hif GHLIA 00 yMAHHOCTD.
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165, o cnxs nopt mexxy whuensmm YYEHEIMA IPOI0I-
#ACTH CIOPT O 3HAYCHIH, 00beMb W OTTHHEAXE YMENILIEHHOH
BUHEL (dolus). ITII criopsr, Ammenmse CYMECTBEHHATO HHTEpe-
¢a U1 HAYEH, BMECTO TOTO, YTOGh PAFLACHHUTH IPEAMETD, 3a-
TeMHUIH €r0 U jame NOBIIAIM BPeHO- HA IOIOKHTEIBHOE
npaso. He cMorpsa ma joaris YCHIif, Hayka He JOCTHIIa pas-
PEUICHIA BONPOCOBE, KOTOPHIE JIErko PagpBmAnTCsa BE OTTEIE-
HEIXD CIV9aAXD CYAbAMM I mpucakmmMu. IlosTomy HEKoro-
PHE HEMEIKie KogeKkcE (BupTemd,, Gasap., oJnLIeHS., npyee.),
WO 00pasuy GpaHmy3CcKaro, YCTpaHHIN oOpeibicHie W jpaxe
o0mis ykasania o BumE yupmrrenHoi. HiMengas mayxa, pas-
CMATPUBA YMEIULICHHYI0 BUHY IO OTHONIEHI0 K% OCTEICTEID,
C031ala pasIAuHBIC BUAKL yMuicaa (dolus determinatus, indeter-
minatus, eventualis, generalis, allernativus urt g Usn sruxs
BUIIOBT JBA 3aCAYANBAOTH BHHMAHIA, KAKD MOTYIIe BIifTh
Ha MEpYy makasawia: dolus determinatus M d. indeterminatus v
eventualis, KOTOPEIE COOTBETCTRYIOTS ABYMb BHINE YEA3AHHEIM
BAIAME (. 156) yMbILIeHHOfi BHHEL, BUHH cb ompeshiacH-

" D. generalts u d. alternativus MO®HO ewnTaTh noapazgiauniavu d. in-
determinati v. eventualis. D. generalis YCMAaTpUBAWTE TaMb, IThE CyO6BEKTDH
He jaeTh vefb ACHArO0 ordera B HOCIEICTBIAXD, KOTIa KTO BooOme Xo-
HeTh OPUYMHNTH 310, KAKh HOp. IPH HaHeCeHim Yaapa BB jpart. HExo-
TOpHE IpPUIADTE 5TOMY TEPMHHY HHOE 3HaueHie. Jpyrie oTprnanTs Bo3-
MOXKHOCTE d. generalis. D, alternativus COCTONTH BE TOMD, 4TO 1Ba HAN Go-
Ike mocaBeTRiA — Ha paBHE melaewm CyOLexToMs (eTphaam B 4 gam
TOr0, 4T00B ero yom'x, 1M HAHECTH eMYy TAKKYD paBy). 9TH iBa BHIO-
BHA IOHATIA Heonpemeaaaro YuHeaa (d. indeterminatus), T. e. dolus ge-
neralis (06mill yMHCeI®) 1 d alernativus (mepemenEnii yMEcers), 3acay-
KUBANTH BHUMAHIA NOTOMY, YTO OHW NMPEeICTABASHTEH CYIIECTEENHOE pas-
Ingie BB TOMB, 4TO Hocthamiii npecrynrke mepmaro, .rEwb Gorke uto
nepBHil (oOmif yuucem,) OCHIKHOBEHHO COBHAIAETH CB IOPHBOMD CTpa-
CTH, Iocabaill we ¢b pefyMEmLIeRHOCTID, CB 06 yMaHHOCTI.
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HREIME H Ch HeoNpelbICHHHMD HambpemieM® '), T. e. worga
BUHOBBEIH NPeBHALID H X0TEIb (A pbumiies yours B m y-
OB ero), WIH KOTJa OHB IPEIBHILIEL H COLIACHICA HA mpej-
TZoaaraeMoe nocabacreie (Texaps C, msromss mioxs b, Tpes-
| BHANTH, YTO JAHHOE HMDB CPEJCTBO MOKETS INUINTh KH3HH
| mm moBpejuTs 310posin F). B IepBOME Clydat BHHOBHEIH
mwbers, v BUIY TOBKO OJHO HOCIEICTBie, yeTpeMifercs K.
| OCYHICCTBIEHII0 OJHOTO TOABKO (OmperbIenHaro) Hamﬁ;ieﬂi;{.'
' Bo BTOPOME CIyYat BHHOBHBIH HPEIBHANTE PasIHYHEA I0-
CIBACTBIA (WSrHAHie IO, 3THAHIC M NOBPCKIEHie 340po-
| Bbil, CMEPTH) I YEIOBHO COTIANIACTCA HA KAKIOE W35 DTN
| MOCTBACTBLE , W00 Eaikjoe M3F HAXE MOKETE GHTD II0JIC3HO
| AT JOCTHEEHiA WM (II0IYYATH HACTHICTBO), XOTA CYOBERTH
| ®EJaeTh NPEUMYIIECTREHHO HAUMEHLe BpEHATO IOCTbACTRIA.
M o CEeMy BD BTOMB CIyial crenens 3100 H npecTynHaﬂ
DHepris caadbe.

3

B. Buna weymbimnennan (HeGpemocts).

166. Yxe s ofmaro B3rAfga Ha yﬁmnmenaym H He-
| YMBIILIENAYIO BUARY (k. 158) 3HaeM®, 9TO BHHA HEYMEIILICH-
 Hag win meGpemnocts (culpa, Fahrlissigheit, négligence, colpa,
'j negligenza), MOKeTDH GHITH ABOSKATO POJAa, COLIACHO TOMY, CO-
. CTOUTT JH OHA BT Ge3NEYHOCTH WII HEOCMOTPUTE.ILHOCTH (i.Mbi-

) Cxogmoe b mammMB rhleHieMh UPHENMADTE U prasigEckie

‘ 4BTODH, MMEHHO ua dolo deferminato W indeterminato wim dolo (intenzione) diretto

\ Hindiretto. Ho nmocabjHee HasBaHie OOHAMAETDH OTYACTH M HeyMHIILIEHHYI0

BUEY (Carrara, Frogramma 3 ed., Lucca, 1867, § 70; Tolomei, Diritto
'Penale Padova, 1866, § 190 cabr; Carmignani, Elem., § 106).

J
4
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WACHNAA GUHG co3namensiian u (escosnamervian. ITOXE KacaeTes
Npe#naro pasybleHia HeGpemHocTH Ha culpa lata, levis, levis-
stma HO AHATOTIH TPAEJAHCKAro IIpaBa, OHO KAKB IPOH3BOIB-
HOe U KOJNYecTBeHHOe He MMBEeTh CYUIeCTROBAHHATO 3HATEHI.
Jo cuxs mops B l'epMaHin yueHble HECOT.TACHH B 0003HA-
Yemin NpeyBIORs MEEXY YMBILICHHOW BHHOW (dolus) M He-
YMEILIEHEHOW (culpa), MPENMYMECTBEHHO ke Bh TOMB, Kb KO-
Topoii W3EH HUXE OTHEeCTH OeameuHocTh. (gHu MOIATalTh, ITO
& Onria dolus KocraTouno mpegBEgbHie mocabaersif. JApy-
rie (COTIacHO b HAWMMEL Bo33PhHIEMD K. 158) J0mycKawTh
dolus TOIBKO TaMb, TXh HpeABHILHEOE MOCIBACTRIe GLLIO BME-
erk ¢p 1hMb u npetHaviperHo. Iocabroparean MOCPEICTBY -
maro Bo3spBHIA THMB OTIMYANTCA OTH HAWIEro, 9I0 Bh H3-
BBCTHRIX, CIYIAAXD I0JaraloTs dolus, Xord NpejBUIbHHOE
mocabAcTBie B He OBLIO HpefHaMEPeHHO. OTa TPeThd CHCTeMa
IpeodiajaeTs Bb FePMAHCENXH Kofekcaxs. Ho sToTs CIIOpP-
HEIf BOIPOCH, KK YHCTO TEOPETITIECKii, He JONEKeHD HMBTH
HUEAKAr0 BILAHIA HA 3aKOHO/ATE.ILCTRO.

16%. Besneunocmy (luzuria, Frevelhaftigheit, la faute avec
prévoyance '), Kakh 3T0 HaMB Yke M3BBCTHO, CYLIECTBYETH
Torja, KOTAA CyOLEKTH IPeABHALIH MOCIBACTBIC CBOEro Xbi-
Hif, HO He XOTHIDH ero. besmeumocth NPHMHEEACTH Kb BIHD
yMbrLIenHof. Pasinua COCTONTS BT TOME, YTO Bb BUNE yMH-
HIIeHHOi MoCIBICTBie MPHBICKAETH, 3AMAHHBAGTDH BIHOBHATO,
I OHO—KeJaeMo UMD Io Epailmedl miph ycdoBHo; BE Gea-
MEYHOCTH K€ IpeJRHIbHHOE MOCIBACTBie HEe YAep:AUBACTE OTD
mpenpuusTaro yhamia. [Jopbpsaa moell ToBkocTHm, s OBICTPO
BAy Ha JOMAgH VJHIEi, Hagbace, UT0 BB cayiab HaZ00HOCTH

1) Jlo tepyunonoriu y Haus (Cours du droit crim., 1861, Gand.,
n° 134).
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5 MOBOpOYY JIOUAfb; MekAY THEMB NoHecmas Jomajb AABHTH

- mpoxomaro. [JopoxHEIH CTOPORE HE BHICTABIAETT CHTHAIOBE

Bo BpeMs NpUOIHAEHiA HOB3JA, NoJaras 4T0 €B APYrof cTo-
‘pomHl mok3Ta HE 6y,1:e’r'5, MemKIYy TEMB BCTphIalTCca ABA IO-
314 U HECEOILKO JANG HOTHOAETE.

168, Heocnompumeaviocmn, Heocmoposcroemy (Unvorsichtig-
Feit, la foute sans prévoyance), WIM BUHA 0€3CO3HATEIBHAA CO-

| CTOMTH Bb TOMB, 9T0 CYOBEKTH: BO BpeMa AblicTBOBaHid HE

‘TpeABHJBIE 3Jaro MOCIEICTBIA, MOTYHIATO NPOH3OLTH OTH €10
EESHIA, HO OHG LoM#EeHT OBLITG ero IpejBHILTH M, IpH Hale-
#ameil 0CMOTPHTEIRHOCTH, MOI's IpeAHIETe. HeocropommocTs

. Momers OHTH ABoakaro pofa. OfHa mpuOTHEAETCA KB Gesme-

yocTd. CyOBEKTD IIOHUMAIDL CBOMCTBO CBOEro XBLSAHIS, 3HATE,
YTo BpPEAHEIT IIOCKBICTBIA MOTYTh NPOM3OHTH OTH HEro; HO

. 0 TOMB BB MHHYTY AbfHiA He IyMars. A sa0aBigeTcd Heo-
| CMOTDHTEIBHO PYABEMS, 3HAS, YTO OHO APLEEH0; MEAIY TEMB
| pasjaeTcd BHCTPBI® U yomeaers b. 3xbch mpecrynmas ommo-
. Ea COCTOHTH BE HegHumamenvuocmu. [pyroii BUASH HEOCTOPO&-

'HOCTH WM MPECTYNHOH OMMOKH COCTOHTH BEH TOME, YT0 CY0B-
eKTH He HMEIH HALTeRAWATO IOHATIA O CBOMCTBE CBoero xb-
AHig, HE 3HAlb, YTO OHE MOKETH NPOH3BECTH JaHHOE IOCIH]-
cTBie, WMEIH OIIHGOUHOE IOHATIE 00F HM3BBCTHRIXD 00CTOf-

| TemkcTBaxh. BHHA COCTOHTE BTECH BL NHesHaniw T HepaiioHi,

T. e. BH TOMB, 4T0 ALiicTByOmiil He pagkls O IO3HAHIH 00-

| CToATeIBCTRH, 0 NPIOOPETEHIN cBBACHI, KoTOphIA Aamdm OB

emy mpejcTaBleHie o HaLlexkameMs Hoioxenin xbia. f mpr-
‘WEAMBAOCH BB APYIaro, mogarad, YI0 PYKLE 3apHKeHO TOMb-
EO nopoxoMb, u yomsaw. Ilogaio Apyromy murh CBpHYW EH-
‘elioTy, moxaras, 4ro 5To Boja. IlpmHuMaa BB cymepraxs IBH-
mymiiicss BIAIM NpeIMETD 3a BOIKA, CTPBIAL o yOHBA®D To-

* ‘Bapmma. Cuuras BIABIIATO BDL OGMOPOKS MEPTBHIME, Gpocab

21
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€ro BH BOAY. JTH CIYYal COCTABIADTE GAKTHIECKOE 3aBIy-
Aemie II0 OTHOWGHIH Kb KATECTRY U TOEZECTBY CPEACTBA m
10 OTHOWIEHIID KH Ka4CCTBY M TORIECIBY IIpeiMera (n 119,
120, 122, 123, 125). Takums 06pazoMs ydeHie o HEOCTOPOE-
HOCIH COCTOHTH BB THCHOII CBASH Cb YUCHIEME: 0 GAKTHYEC-
KOMB 3abIy:mjenin. 3xbch BUHA — BB HeoOpauwyeHin GHUMAHIA
(enimum non advertere); Bh HEOCTOPOKHOCTI ke IEPBATO poja
BUHA—BD OmEAOHeHIu sHuMaHin (animum avertere). Be mocabj-
HEMT cAydab BHHA HpecTyNHEE HekeIH BE Heo0pAIeHin BHH-
MaHisl, W00 BB OMKIONCHIU GHUMANIA CYOHOKTH MOTL CB 00Ib-
me®n BEPOATHOCTI NpeiBuIbTs mocibicrpie. Takt Raksh me-
CTOPOKHOCTL COCTOHTS BB HENPCABHABHIN I HECOIBAHIN Tpe-
Oyemaro 3aKOHOM'b, TO MOKHO GBI CKa3aTh, WTO IBAHIA HEOCTO-
POXHEIA IPHHALIEEKATH Kb HPECTYHHHMS YIyIICHIAME.

169. 3aromojareIbcTBa YRA3HBAWTDL OGHEHOBEHHO Ca-
MBI BaFHEIE CIydall HEOCTOPOKHOCTH, 0COOEHHO IO oTHOLIE-
HIO KB EH3HH, 3IpaBild 1 GezomacmoeTm COOCTBEHHOCTI; M BB
BUIEL NpelyNpeuTeIbHEXS MBPE HAKAZBIBAIOTH HEOCTOPOK-
HOCTB caMy 1o ce6h, XoTd GHl oHA W me uMbiIa BpeJHAro Ho-
CIBACTBIA M HE IIPOU3BETA CMEDTH, VEBLULH, TOKApPa, HABOI-
HeHis U T. ). o MHOTHXT. 6€3YICICHEEIXT He MEHBe BaKHEXE
CIy4YaeRh 3aKOHOJATedb HE BB COCTOAHIN NPEABHABTH; H II0-
STOMY OHb, EPOMB YHOMAHYTHIXE HMD CIVYaeBH, ONpPeIbISeTs
o6Imee IpaBiIo, UTO THUIEHIE FKUSHA ILIN 3ApaBis, TpUYAHEHie
T0:EaPA BCALCTEIC HEOCTOPORHOCTH HEYKA3aHHO 3AK0HOM S, 110~
AIesarh JANHOMY HAkasallib; paspbilemie ike, CymecTRyers
Iu BB JAHHOMB CIyda’ HEOCTOPORHOCTL HIM HETH, IpefocTa-
BISETH YCMOTPEHI®D cyrpm. CIbioBareibHo Takas HEO0eTOpo%-
HOCTB H.au:a:-zyema He cama 10 ce6l, a TOIBEO Bh CAydakh mpo-
H3BeJeHIsA BpejHaro mocabacTBis. Boofme MoHO TO TOIBEO
CKasarh , H4T0 HE CILAYeTH TPeGoBaTh Toif IPeIyCMOTpHTEIL-
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F0CTH, 0 KOTOPOii MOTYTT BO3BHICHTLCSA TOJBKO pBJIKie IIOfH,
" 2 T0IBKO OGBIKHOBEHHOH MpeTryCMOTPHTE.IFHOCTH, CBOHCTBEH-
. poil mopsoTHOMY rpamjamumy. IIpnTonT HeoGXoxmmo obpa-
 THTB BHIMaHIe HAa WHIHBUAYaIbHOCT jpbifcrsyomaro. Kpomh
TOro BO MHOTHXD CIVIASXH TPYAHO ONPEXBINTH, MOIB JH CY0H-
eETTH npeisusbTh nocrbrersie min HETE. U3n ckazaHHArO BH-
JUME, 9TO TPEILIEL Me&Iy BUNOI HEOCTOPOXHOI I HEeRMHHO-
| eriw,— BB KOTOPOil 370, HCTERa0Iee u3h IbsaHid, TEIO CIy-
:'-qaﬁ,——He ACHBL, ¢ BHIPAUTEALHBL. TaMs, T1b GeIbINCPD WK
! JeKaps MOEETH OTBLTICTBOBATH 33 HEOCTOPOKHYMD MOMOIb BB
: Kpaiieil omacHOCTH, JHIO, WOARI0INEe MOMOmE 3% qen0BhKO-
| 16is, He MOWETH HOJIeHATH OTBLICTBEHHOCTIL Bx yxasan-
* goMT MpEMEPE 0 mojayh cBPHOMH KHCIOTH BMBETO BOIEL (1. 168),
OpTie MpecTYIHOH HEOCTOPOXHOCTH 33BICHTE OThH 00CTAHOBKH.
.+ Ecan cocyis OBLIB MOCTABICHS BB TOMB MBCTh, IIB OOHIEHO-
| BeHHO HAXOJMICA COCYXH Ch BoJOH JIA IHTidA, €c.li BOAd 0051~
KHOBEHHO HAIMBAIACH RBE 3TOTH COCYAH, TO BB STOME CIy-
a% Heanss T0JBEPraTh HAKA3aHilo BUHOBHaro. HampoTuRE TO-
r0 HaJ00HO BMBHUTH HEOCTOPOEHOCT, €CHH RUAKOCTH HAXO-
mmiach B JAPYroMs cocyrh m GLIa CHpATaHA BE IIRADSD.

19@. YMHILICHUBA TPecTyILIeHis COCTABIANTS IPABUIO;
HOYMLIILICHHE, IPEHMYIIECTBEHHO %G COBGPIIACMLIT BCIBA-
| erie meocMoTpHTENBHOCTI , cyTh Hekmogenie. Iloorowy, To-
BOpA 0 BOIM I BHAWIM KAKD DICMEHTAXT BIHHEL, MBI IIMEIH
B BHJY YMBIILICHHBIA IBAHIA I CKA3QH, YTO BHHA HPOCTHPA-
ercs Takh fATeEo kan® u mpexsuabmie (r. 86). Taxoff xapa-
KTeph HCKI0YEHId HeYMBITICHHbI IbAHifg cOXpauAlTh U Bb
HOI0AKNTEIBHEIXD 3aK0HAXE. 1IpHTOMB Hakasamle HEOoCTOPO&-
HoeTH, Heplekymeil 3a 00010 BpexHAro nocrbIcTeidg, CcIyYa-
- ercs ovenh phako. DBELIO OB Jake HEBOMOAHO NAKASEHIBATEL



164

samkyaeMs Ge3YHCJCHHEIC CIYIAH HEOCTOPOKHBIXE Jhanid. Ua-
CIO H JBHACTBYDMiH HEOCTOPOEHO W YIPOKACMEIH HTHMTL He
BHAWOTH 00% omacHoctH. TyTs mMemmo umbers camoe ofmmp-
HOe HpHMEHeHie uSBBCTHOE HaM’h CoofpakeHie, 4TO ToCyAap-
CTBO HE MOKETH HAKASEIBATH BCEr0 TOTO, UTO Hakasyemo. e
BCE IPeCTYILIeHId MOTYTH OHTh COBGPIIAEMEL N0 HEOCTOPO:E-
HOCTH MK GE3NETHOCTH: HT0 KACACTCs UMb THXB, JIA GHITIA
KOTOPEIXD 3aKOHOIPOTHEHOE HaMbpeHie He Heo0X0gHMO, T. e.
TEXB, KOTOPHIA ML 10 OTHOIIEHII0 KB HAMEPEHI0 NoMBCTILIN BH
TpeThell rpynnt (k. 162). MomHO 10 HEOCTOPOEHOCTH ILIN
0e3NCYHOCTH W3YBBUNTH MM YOUTH JAPYTaro, IPOHBBECTH II0-
#aps WIH HOTOILIEHIC; HO HEIb3A HEYMBIILIGHHO T. €. (e3b
HaMBpeHid COBEPINNTH U3HACILIOBaHIE, po3doif, BOPOBCIBO, 06-
Mamb I IpOU.

%4, 3axoHozaTeBCTRA YO GOBIIEl YaCTH TOBOPATSH O He-
YMEBIILICHHO! BHAL TOIREO BE HEKOTOPHIX'S 0COOBIX'D HPECTYILIe-
HifIXh. B0 MEOTHXB IepMaHCKIXE KOJ€Kcax® ofn meit yImo-
MUHAETCsl BB 00meil JacTH, W Jaxe moMbnaetes es ompers-
JeHie, WEro CHPaBeLINBO H3GHraloTh HOBBHMIS Ko HOHUEAIIN
TpyccKad, OaBapckad M OJbJeHGYpPrCRas. Kogexcr Opayn-
wBeHTekii, BEpreMOeprekiii m gapMmTagckiii psAMO moJdara-
I0TB, ITO HEYMBIILICHHAA RBUHA MOLISKHTH HAKA3aHI0 TOJBEO
BB CIYYAAXD, ACHO YKABAHHKIXG 3akoHoMB. [BiictBynmee 3a-
KOHOTATEILCTBO LOBOPUTH BH 0OIIeH YACTH 0 HEYMBIILICHHO-
orH 1 meocropokmocty (Y. Mvm 4, 110; Ya. 1. IL 6, 117);
YUOMHHAETS IPHTOM® H o JerkoMbicain (Vi Mmm. 134; 1T, IL
141), ynorpedaas mmorza ators TePMUHEE BE CMEICIE Oesmey-
Rocry (Y. Ma. 329; Y IL IL 343, 547) uin BB CMHCEE
cBoepotis (Ya. M. 235; Yo II, IT. 247, 670, 688). Ucman-
CKlii KoA. (480) mojaraers obmee IPABHI0, KAK'DL HAKA3EIBATE
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e BN HARIA 3aKOHOMD TEAHIA, €clH OHU COBEPIICHEI IO 0e3-

caMasd HH3MAA CTYHeHb BHUHH (HEOCTOPOKHOCTH 110
00pauieHiln BHUMAHiA, He IPOU3BOZAMWAA BPEJIHATO PE3YIIh-
[4T3) CIHBAETCH ¢ HCBHHHOCTII, TAKB CAUBAKTC PA3IMYHELL
VHOEHU BHHLI, M Npexbis Me&Iy HUMH He BCerjga 0cssa-
lerbHbl.  HeocTopoikmocTs HaumHAETCA Tamb, TAB CYOBEKTH
MOI'h IpeIBHIbTh. ME 3maeM®, Kawb TPYZHO PBIINTL ITOTH
BOIIPOCH, Eakb OTBBTEH KoledleTcd To B Ty, TO BH APYIYI
opory. PaBHEIME 00pasoMB MOEETH BOSHHKHYTH ROIPOCH,
HOBEH'D JH CYOBEKIs BCIBICTBIC HEOOPAWEHIA IIU OTKIO-
pruManid. Ilpeisupbuie HeHawBpeHHAro OCTLICTBiA
b yepra Geseynocrn. Ho aro mpexsumbuie ne Jo/ukHo GLITH
TpeMBHHO TOYHO U IoApo0HO: MeHbe mini Gorbe obmee, He-
OuHOe TpejBuAbHie JocTatouHo (. 154). TyTH OHATH MOKETE
b He3aMBTHEIA Nepexofs OTh HEOCTOPORHOCTH Kb Gesmed-
octi. Takoli /e IOCTCNEHHEIH, HezaMbTHEIH IEepexoss MO-
b CYUIECTBOBATL MEALY INpeIBHILHIEMD H HempeIHambpe-
HIEME CFL ofHOH, H TpeBUIbNieNT M HaMbpeHieMB CBb JpY-
T0i CTOPONEL. DTO IpeACTABHTCA Hawb scihe MPH MOIPOGHOME
AWCMOTPEHIM  OTHOTO IIOCTYIKA, pasckasaHHAro BeEKepoM®
IL. M. ¢rp. 334).

Hema pemecaenHiKka npejaercs MHAHCTRY; OHA 0GHIKHOBEH-
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segs., Ho OHE MOI'h HE NPEIBEABTH OUINOKH KEHEL OHB XO-
TEIH ee mpejocrepeys, HO HE YCIBIE, 100 CIBIMIL 10
pampomy Jgbay. lporows OwIb YBEpEHD, Y0 BOIBPATHT-
¢ 10 MPUX0Ja KEHBI; M Jake YHOMHHAIG KeHD, 9IO0 HY#H-
IA6TCS BB IOKYNKS HTOT0 SAOBHTON0 BEIIECTBA, XOPOUIO el
3HAKOMAr0 10 9ACTOMY YIOTpedJemild ero BB pemectit My-
&4 ; HO IO HEIPeIBHALHHOMY }IpeIIHTCTBi]I)-DHOBJIaJI'B. Haun-
Hag CBh TAKOTO COCTOAHiA GesHAKA3AHHOCTH, MBI MOKEMD HE3d-
MBTHO H30GpamarTs 0Ty KapTHHY BH Gorbe I GoIbe MpATHEIXD
Kpackax®, cOXpaHAa Th e BHBIIHIA ed TePTHL. -

PeyecaensuKs MOID HpeIBEALTH NpEIATCTBie Bb CBOEBpe-
MEHHOMD BOIBPAINEHIN JOMO}i; MOI'B NPeIBHABTD, 4TO HEHA IO
oOBIKHOBCHII0 CROCMY BO3BpaTUTCA H3D RKafaka mpAHAS, YTO
6yAeTH HCKATh A0Ma HOBAr0 Cpelcrsa oNEAHEHiA, ¥ JErKo MpH-
METH OJHY GYTEUIKY 32 ApYryD; HO BE TOPOIMXH HE 05pa-
THIB Ha 970 BHuUMaHiA. Mors mi oHD npe,aaﬁ,u:tn. OCXEICTBIE
KAKD OTAAICHHO BO3MOKHOE MII EAKT BLpoATHOE?

Momers OHTb OHD HPEIBHIB.IH ONACHOCTL; HO, BRIX0JAA H3D
JoMy, 3a0ELTE o Tomh? Ilim MokeTs OBITH ON'h HTO TOMHIID
IIpE BEIXOJE; HO HOJAralrb, YT0 AOCTATOTHO HOCTABHTH GYTHI-
KY BB yrayorenin Ha moaxs? Mowers GHIb 0HB TOGUTE CBOX
eHy, He KeIAeTh es CMEepTH, M Hafxbercsd, 9ro oHA Oyaers
TMOMHNITE O TOMB, 4TO OHB JOLKENDH OBIL BB TOTH JI€HL EY-
IHTH Sy, W JIA 3TOr0 NPHroTOBILIH GyThUIKY? Mowkers OHITD
JeHa oT0 IOMEILIA; HO :Kelad BBIIUTH, B3arJgnyla BD
MEA@D, HONpotoBata ALYy M HAlHIACh, IoJarad, ITe 3TO BOA-
Ka, KOTOPY® MY#® b KYNILID JIs YTOWeHiA cochpeii?

Moxers 6uiTh MyEB IpEABIALIB Bpemmoe nocIkACTRIe,
HO HAXLACH, 4TO OHO He OYACTH HMETL MbCTa, HE IPHHATH
HEAREXD MEDPE. !

Momern OHTH xeHA Hagobia MYAKY CBOMMD IPHBBHIYHBIMG

NESACTBOMB, 1T TOITOMY OHG, BOOGpasHBh cefb Ha IIyTH BO3-
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Momers Gwith owB GELIL YBEpeHD, UTO EeHa MOofIeTs
BB MIKa0y, HANbETCA AXY W OTPABHTCA?

HMin me yjamuies 1u ons HApOTHO U3E A0OMY, 4T00E Xe-
jua oTpaBuiack? MokeTs GHTH BHAA BE JAIH HEAHYD 10 Gea-
aM.}ITCTBa HEHY, OHb BH pa3gpaikeHin THEEA BB OZHO MIHO-
BEHIe DPBINEICA Ha 5T0, I CHpATalcS BB CHHAXD, OXKIIAT
nocatactpia? Hakomens Momers GHTL OHB YMBIILIEHHO O

BLIKY, BD KOTOPOH CHA AePkaia BOAKY; H HOTOMD yAaliLi-
O, SHAd HaBEPHO, UTO EHA, BOSBPATHRULICH JOMOM, TOTIach

U
HOCPEICTEOMS  3HAYHTEILHATO WPOCTOPA MERLY mazimum T
‘nvmum T HARIeRAMeH COPasMEPHOCTH HAKAZAHis Ch pas-

18X, HAXOJAMUXCA HA PyGesh YMEIILICHHOH H HeyMEIILICH-
MOL BHHEI NI K€ NEOCTOPOKHOCTH H HEBHHHOCTIL
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Bobmuga eTopoHa NpecTYiLIeHid.

OTIB.IEHIE I

N t#crrie m mocaBacTRie.

A. Mpegbner meway ghilcTRiems W nocmbACTBieM .

§33. Buma Bo BHYTPEHHEM CROEMD JBHIKCHIN BOCXOIHTH
HOCTEIIEHHO KO TMPECTYIHOH PHIMMOCTH , KaEE [0 BEPIIIHD,
¢b KOTOpOif BOIA, 3anacmuc5 cOOTBETCTBEHHOM 3HEprien, Opo-
caercd BB COEPY ABHCTBHTeIPHOCTH. SLECh ONATH BHHA MPO-
XOJITH PA3IMYHBIA CTYHCHH, HAWMHAA CB HposRICHIA PHUDI-
MOCTH CBOCH CJIOBOMD M JZOXOIA J0 OKOHUATEIHHATO M IOJHA-
ro OcymecTBIeHid. OTO oCyIIecTBIEHIE COCTABIACTH Oy anTO
BEBIINDI 00010YKy, THIO, KOTOpoe BOIA OEIBIACTE rakb
BL KoTOpoil oHa BmOIEB 0¥

Ayma J0 TOro MTHOBEHId ,
Toicko OTH BoJAH BHBII-

JeTh OCylIecTBICHA , BOILIONIEHA.
HaA CTOPOHa, KBiCTRiE, MOIyYaeTs 3HayeHie Tpefs IHIOME
YroJOBHATO IPABA. Ono pascMaTpHBaeTs rbguie Kagp cyMMY
ocA3aTeTBEbIXD ITPHBHAKORS, M35 KOTOPHIX BHIBOAATCH 3ak1i0-

genif O GHITIN, HATIPABJEHIN H HAIPAHEHIN MpecTYIHOH BOTH-
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~ Pa3scrasoMt 0 TOMB, EAKHME 00PA3oMT, BUHA MPOSBIAETéA BO
BHENTHEMD Miph, MH IONOIHEME ed meropin. MoMenTE aTOre
. mpOABJCHIs NPE/ICTABATCS HAMB BB ILIACTUYECKONT BULE, KaKb
. MOCTYIHEIS /I BHBNINAr0 HAOMOZEHIsA; Ha KAKAOMB H3B HUXH
| BOIA MOKETH OCTAHOBUTBCH, OTPAkAsACh BH COOTBETCTBEHHOM
erynenn HakasaHid OJHAKO B LI HALICKAWATO ypazyMBHiA
HpeAMeTa, Mbl OLKHE IPEALe BCEr0 BEHKHYTL BT 3HATCHIE N
'B3aUMHOE OTHOIIEHIE IBYXD COepsh, ABYXH COCTABHBIX'DH Jacrei,
‘Ha KOTOpPHSA pacHajacTcsd Ramioe, NPeHMYIIEeCTReHHO &e Impo-
THBO3AKOHHOe, ABAMie, T. €. BHBIHAS CTOPOHA IpeCTyILIEHIA

1%4. Kaks Bo BHYTpeHHEMD CBOGMD DA3BUTIM BHHA pac-
Majaercs A [Ba DACMEHTA, BOID I 3HAHiC, TAKh H BO BHBII-
CHOMT e JBIKEHII 3aMBuaeMT BA IMABHEIC BH,ZIaIDIl];leCﬂ MO-
MenTa: rhiicreie m mocxbzerpie. Ha mepBHIl B3rISAH Hpex-
‘erapIgeTea Ta PAsHONR, UTO BOJA I CO3HAHIe—JXBATENH OJHO-
BpeMEeHHEIE, OTTLIeHie Me WX ABI0 OTBICICHHATO AHAII3A;
| HATPOTHBT TOTO JThiicTBie H MOCIBICTRIE NPOABIAIOTCA I00YE-
penuo, ciepea IbiicTBie Kakh NpUYHHA, a MOTOMB noc.thacTBie.
Sajaua HAma COCTOUTE: Bb OHpeXLICHIN IPAHMILL MeELy AbH-
erpiens W moexbiersien. Ho Tpemge BCEro ME LOIEKHEL Pas-
PLIIITH BOIPOCE: HEYACIH MOCTBICTBIC HE0OX0ANMO Ald Obl-
Tig mpecrynieHis Ha paeEb cp jgbiicreiems? Bompocs a10TB
BO30Y# 0TS HEKOTOPHIA 3aKOHOJATEIBCTBA (CAKCOHCKO® 31,
 Gpaymmmeiirckoe 35, 36 m gapumraickoe 63), ymommHas 0
HpeCTyILICHIAXD, JId OBITiA KOTOPHIX® HYHHO u36/bCmMHOE, Onpe-
 Omaennoe nocamdcmeie (gewisser, bestimmter Erfolg). Oonpdcaas
" o0miee IOHATIC IPECTYILICHIdA, MBI CEA3AML 4TO HBTH IPECTY-
ILienis, koropoe Ob He IMPOU3BETO BIIAHIA HA JIPEAMETEHL OKPY-
. maouiie BUHOBHNKA, EOTOpoe He HMBI0 OB IOCIBACTBIA ; 4TO
| Jaxe 3HAYCHie H0CcIBACTBIA BECHMA BakHO, MO0 ITBIAMTE Tocy-
,.!xapc'ma Goxbe MPOTHBHO IOCThACTBie, Hewenn Abamie (k. 41,
22
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64). Yro nukaroe mpecTyILIeHie He MOEETH CYMIECTBOBATE 63k
BHEIIHATO IOCTEICTBIA, BE DTOMB MEI yoi‘;,mmcs pascmanHBaﬂ
PasHBle POAHI MpecTYILIeHiii.

435, Oro Beero ABCTBEHEBE OGHAPYEUBACTCA BB TAKIXE
NMPECTYILIeHiAX'E, B KOTOPEIX'E MOCTE/ACTRIC ARIACTCA TOILKO 0
oxoHTamy rhamis HETH TMOIEOTA, €CIN HUYTO HE 3AELI0CEH.
Benenmea moskapa eers He cocraBHas wacTh LBHCTBIA, a ero
mocxbjereie. To we camoe b yoilierek. Bw apyruxs mpe-
CTYILIEHAXE JhAHIC M HOCIBLACTBIE IOYTH OTHOBPEMCHHEL,
E4ks Bh YBBUIH, pacrIbHIN IBBUNEI, COCTABIEHIH MOJI0KHA-
ro goxymenta. Ho w sxbep, IpemMyImecTnenHo ke Bh mpe-
CTYILICHIAX'S, OCTABLIOMNXT TPOTHEE BuEme cabst (d. fa-
cti. permanentis), MOCTLICTBIC MOKEIT GHTH OTALIEHO OTH Ik
AHIA, M OHO HAPaBHL € ABAHIOMT, HEOOGXOMUMO IIf GEITis
TPEeCTYILICHIA : HAHCCCHIC DPAHBL HE MOKETT UACTYIHTH 03T
HOBPC/EAEHisl 310POBEA JAPYraro IHIA, pacribuie —Gess ocTap-
JdeHis Ha ThIb CIBIOBT HACHIIA, MOAIOrE— 035 COCTABICHIA
9eT0 HIOYAB €h WBILI0 OOMAHYTH Apyris Juma. DTo Memkbe
AICHO BB HPECTYILIOHIAXH HEOCTABIADUIXG NPOYHEIXD CIE-
BOE® (d. facti transeuntis), Kakb OGIAHL, ﬁpemﬁonﬁﬂﬂie, Epo-
Bocmbmerie. Ho 1 3xbeh mocxbICTBiC MOEETH GHITD oTIbIe-
HO: BB 00HJAXs OHO COCTOHTH BB 3BYEL CIOBH II BOIHEHIN
BO3TyXa, BB IIOTCKHXh UPECIYIICHIAXE: Bb Bo3IbLiCTBII
Ha Jpyroii oprammsys. Bb  OpecTymIeHifx® CcoBEpHIACMEIXD
CIOBECHO WAN THCHMENHO , 114 OBITiA IPECTYILIGHIS HY:KHO
EPOME TOTO, 4T00F CKa3aHHOE ILIM HAIMCAHHOE CALIAIOCH IM3-
BECTHEIMG JApyroMy Jumy. litTo B® YCINHEHHONE MLCTE, BB
ILCHOM TIYIII IIM HA BEPUIMHD rOps IPOHSHOCHT®H OCKOPOH-
TEIBHEIA 1A APYT4ro eIoBa, ILIH KTO, COCTABUBE OCKOPOHTEH-
HY EapUEATYPY, COHEKETH €€, T0Th HE COBEPINIIB OGHIEL.

YEasanHble KOZEECHI, IOBOPA 00L  U3GIHCIMHOMS  NROCABOCMGIN
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L__npaBmx% 0 COBEpIIEeHIN IPeCTYILICHIfA, NMBIOTEH B BILLY
, HASEIBAEMEIS MOMEPIabHoIA npecmynienia, KA OHITLA KO-
EIXD HACTYILIeHie BpeJHAr0 MaTepialbHaro HOCIBACTBIA He-
BX0/UMO; TAKOBH! YOilicTBO 1 samurareasereo. Hanpornss To-
[0, JA5 COBEPIUICHIA (fopMablaio npecmynienis, Takoe MOCTBL-
ie He rpedyercs, HOp. Bh HAPYUIEHIN MPABHIE 0CTOPOKHOCTI
I0;RAPOBE, Bh M3TOHMCTEE.

. 496, T'1t IeRUTD npedmas Meicoy OrbARIEMS U nocAbOcmeies?
LT OKAHYNBAETCH AbAmie, W TIE HAYHHAETeA IOCThICTBiE?
lltiicTpie oramyMBaercs ¢ MOCALIHUME JBIGKEHIEMT BHHOBHH-
;BCh TepeMBHE, MPOH3MIEAINLA MOC.IE 3TOT0, IPHHALIERATD YiRe
¢ czx:ep'}?. mocrbicreia. Kelm DpoH3eHHBIH Ha CKBO3L HOKEMD
feps, TO 3TO Yike HE BXOINTH BE coepy Absmis. OWs yMeps
DTOMY, YTO [OIYTHIE CMEPTEIBHYIO PaHy: paHa Onula mocrbi-
BieMT NOpakeHid HoaxeMb. OB BoH3eHieMsb HOKA OKOHTHRAET-
I IhaAHic; Bee Ipouee OTHOCHTCS Kb coeph mocabicrsifd. To ke
oe BB yoiiicTeE BECTphIoMs. Hum cueprs, wn cuepreisHas
a, HH BLINAJeHIe TYIN W36 PY#Abd, HH B3PHBL 10poXa, HH
3/ap/IeHie TICTOHA, HI IPoH3BeJeHHad HMB HCKPa, HII CIy-
eHie KypEa, COOCTBEHHO He BXOAATH Bb 00.1aCTh IBAHIA: 9TO
‘b nocabACTRi AhAHiA; MPHAABIeHie KYPEa NalblleMb ecTh
ocrbzmee 3pEHO IbAHiA. Be moXEort momap®s IPOM3BOSUICH
eME OTh 3aAKEHHOH COTOMEL T CMOIM; DTH MaTepiaisl
EIMICH BCIBACTBIC GpOLIEHIA HA HUXD 3EKECHHOM CIMIRM,
" ThME W KOHYMI0CE ThiicTBie BUHOBHUEA. Bw coctasiaerin moa-
H0F®HATO TOKYMEHTa, EAKh CaMwb JOKYMEHTH,” TAKH W IMOJMHCH,
euarn Ha Gymark, Bce 0TO— MOCIBJCTBIA; AbiicTnie mpechra-
¢4 ¢b HOCTHIHUMT ABUEEHIEMD PYEH. SILCH HoCIbICTRIC
0RIIOCH M3 IEIAT0 PAJA MOCIBICTBIH, 06pasyomuxcs No-
- crenenHo 10 MEPS ABHEEHIA PYKH BUHOBHUER.
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W3z pasbopa 5THXE CIYIA€BE MEL BUIUMEB, TO BOIS BHHOR-
HMEQ €CTh €JIWHCIBeHHAd IPHYMHA ero IBHAEHii, ero Ihbamia.
Ho xpyroe xbro—moerticrsie. Boaa ecrs ToIbE0 OLHHE 3T
nbATeleld, H3E IPHYUHETE NepeMEHE U JIBIKEHI Bo BMBII-
HeMDH Miph, cocrapiawmuxs mocrbicreie. M macrymwre-
Hif HpeIHaMBpeRHAro I0oCIbICTBIA (CMEDTN IOLEOra), Heod-
XOIHMO: YT00s H3BECTHEIE MpeIMBTH (4e10BEED, ZoMms) Haxo-
A0IHes Bh HBBLCTHOMT Mberh; 49To0h oHM MMBIR HIBECTHHA
Ka7ecTBa (YeM0BBED M0KeHS GHTb KHBofl U HEmpe oXpaHeH-
HEI TIAHIBIPEMD OTH YAApa; oMb J0NKEHH OHTH TOCTPOCHS
3% BOCILIAMEHAKINATOCA MaTepiala); 4ro0s BHHOBHOED HMEBIE
COOTBBICTBEHHYI0 CHIY H JOBKOCTB; M 4T00B CYIIECTROBAIN
GIaronpiATHEIA 0GCTOATEALCTEA (UTOGH HHCTOIETE HE O0CEK-
e, 4TO0h HEUAAHHLIH OAIb HE MOTYIILIH orad). Takmms
06pasoMT MEI JOTLTH [0 OUpEeALJCHiA PASHUIE MEAEILY AByMS
JIEMEHTAMH, COCTABIOMUMI BHEIHOD CTOPOHY HpPecTyILIe-
wig. [bamie orpanuyupacres IBHEEHisMU BHHOBHATO; BCE Ke,
BBI3BAHHOE STHMH JBIREHIAMH, IIPH CorBIHCTBIN BHELIIHIXE 00-
CTOATRIBCTED, COCTABAACTE HOCTEICTRIE.

b. Mpegmers ghania.

197, Bonpocs o ghiicTsin U MOCABACTRIN BeICTH HACH Kb
Bonpocy o mpeamerh mpecrymHaro Abamia. Kaks mpemge pas-
CMOTPEHIA BHYTPEHHEH CTOPONE IIPECTYILIGHis U e PasBUTiA,
MH JOLKHE OBLIM JaTh ce0b oTIeTs BB CYOmerTs Jbamis;
Taks U OPHCTYNad Kb BHENIHEMY pasBHTI0 BUHE M €5 BHEII-
HUXH MOMEHTOBB, MBI JONKHHEL ONPEILINTE, UTO COCTABILCTD
IpejMeTs TPeCcTyILICHA.

Heogymesiennme Bemy u muTOTHHIA caMu To ceGh me-
- BMBIOTH HUEAKAXE IPABH I HE MOIYTH GHITL IPEeAMEToMS Tpe-
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g erymaenia. [kauis, MpOTUBD HUX' HANPABICHHELA, MOTYTH MOA-
| Jemarh HAKA3AHIW, HA CKOIBKO DTH IPEIMETH I0AyYaloTh Mpa-
: ~;.1:onoﬁ XapakTeph, HA CEONBKO OHHM IPHHALIERATE TeIOBBKY.
 Ho Bb TaxoMb clyTab IpeiMeTh IpeCTYIACHIA HE Beilb, HO
o o IIpaBa 3TOrO .IHUA HA Bempb. TakoBo 3HAYEHIE Ipe-
érynﬂenia DPOTHRE COGCTBENHOCTH BB IPOTHBYIOIOAHOCTH
\EpecTyILICHIAME NPOTHBD JIUIG, COCTOANME BB HEIOCPE.-
| CTBEHIIOMB HApPYWIEHiN OH3MICCKOil I.TH HPABCTECHHOH HEIpH-
KOCHOBeHHOCTH JuuHocTH. Eci IpeBHis 3aK0OHOZATeIbCTBA B3 -
cxuzam 5 y6ificTBO TIN AECTOKOE 00pameHie Ch KUBOTHBIMI,
0 oI ALIAII 5T I 10 IOBOTY 000%aHis KUBOTHHXB (Eakb
;E‘ Erunth), WIT TOTOMY, ¥TO OHI HE BOIBLICHINCEH [0 IOHATLS
pasHuIE MEELY YeJOBBEOMB H IPYTUMH CYLIECTBAMH, KaKb Bb
EKOoHAXE 3opoacTpa. B HOBBHIINXD KoAEKCAXT 3alpemienie
eTpesIATs HEKOTOPHXS BHBOTHLHX'G, €3y CA0BHO WA Bh Olpe-
sIenEoe BpeMs T0a, 0CHOBAHO Ha 0GmecTBeHHol 1moIp3th. i3-
apaeMbie b HEROTOparo BpeMeHH 3aKOHH NPOTHBD HECTOKATO
0 GpameHis ch EHBOTHHME HMLITE IEILM 00MECTBEHHYIO HpaB-
TBEHHOCTH, HA KOTOPYIO Takid IEAHIS IPOM3BOAATE BPOJHOE
| Brigmie. 31kch CabIOBATEILHO TPEIMETH IPECTYILICHiS— HpaB-
| CTBEHNOCTL OONIECTBEHHAd, a He KWBOTHOE: HOO OHO JHIICHO
\IAYHOCTH, W MOTOMY HETH BOSMOKHOCTH HAPYIIHTH IPABh, KO-
' TOPHIX'H OHO HE HMEETE.

198, Hamers 0 HakazaHiax® 3a MyyeHie ;KHBOTHEIXEH Be-
| €T Hach Kb 3aMBUAHI0, UTO TWPEIMETOMT HPECTYILICHIA Mo-
: | eTE: GBITH HE TOLKO eHHANA, HO I 0GUIECTRO, 00IIECTBEHHbI

- ¥ 10 HTOMY OHO 3AIPEIEHO IOXH CTPaXOMB Hakazamid (#. 63).
~ H&koropste, kaxs Feuerbach (Lekrd., § 21; cpasn. Tissot,
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Dr. pén., 1, 9), ommGoTHO CUATAITE CYMECTBOHHHME YCIo-
BieMD TpPECTYILIEHid HapymleHie npaps Apyraro mmma. Ecum
TOCYJAaPCTBO HMEETH MPABO I 06A3aHHOCTL HAKAZHEBATE J(hAHIA
OPOTHBHEIA €ro OBIAMB, TO HEIb3T OTPAHNIHUBATE €TI0 3aJa9Yl
3aIATOH Npaga CYOBEKTHBHAr0. XapakTepHCTHUECKAd depTa
IIPECTYILICHIs COCTONTH CKOPhe Bb HAPYIIGHIN IPaBa BD 00'5-
CKTHBHOMB CMBICTS, T. €. 3aKOHA. T'ocyzaperso Bo MHOTHXH
CIy9aAXEs HAKASHIBAETT TaKifd THAHIA, KOTOPHA HE HAPYAWTH
UBHX'H IU00 IPaBB, M BB KOTOPEIXE JHIO HE €CTh IPEIMETH
HIH CTP2JaTeIbHbIH CYOBeRTs NPECTYILIeHId (COToMia, KpPOBO-
cMEbIIeH]e, CBOIHEIECTBO). SABCh IPEJMET: HAPYIICHiA—To-
CYZapCIRO, dﬁmecmexmoe 6aaro. Taxoe Bossptmie BMBCTS CB
TEMB paspBUIAETE BOIPOCH, MOKHO JH camaro ceba crbiarth
NpeIMeTOMb HPeCTYILIeHiA? MOKETH .JH HOKYIICHIe HA CaMo-
y6itictBo mIn mpHunHeHie caMoMy cedh yBEIRA OBITH IPOTHBO-
BAKOHHO? OTH ABAHIA MOTYTT OWITh NPOTHBHEL IAIAMB IOCY-
JapcTea: caMoyOliCTBO BAiSETH BpeJHO Ha HPABCTBEHHOCTH 00-
HIECTBA; OpUIHHeHie cefh YBHYbA MOKETH OHTH CPEICTEOME
0CB06OANTE cedd oTh BoeHHoH cayx6e. Otcoga HakasyeMocTh
STHX'H TEAHIMA.

OTIBJIEHIE IL

OemxeHie nhauig.

A. G6Hapymenie nawSpexia cnosom® W mpHroToBAEHie.

- 499, [1a 6uTia mpeeryiuienia HeoOX0THMO ero BEEUIHEE
nposApieHie. OTo IpoABIEHie B0 MHOTHXH HpPEeCTYILICHIAXD,
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JUI'0TOBAEHICMs CPEACTRD LIS ocyn:n;ecmﬂema CROE}H Muc.m
CI%; TOTO OB IPUCTYIACTE Kb COREPIICHIN, T, HAKOHEI, ocy-
ECTBIAeTT BIOTHE CBoe HaMbpemie; wim me IPI0CTAHOBIHBA-
b HauaToe TLICTBiE 10 COGCTBEHHOMY IOOYEJeHID, HIH 1Mo
Burms nprammans. Takuws o6pasoMs Bous, Opocasich BB
D0JaCTh ILAHIA, 10 0CYLIECTRICHIA HambpeBaeMaro moc.1bICTRid,
0XOZHTH c.ﬁ.;[ymmie MOMEHTEHL H3BABICHIC PHITEMOCTH CI0-
MB, TIPHTOTORJEHIe, HAYa10 HeIOIHeHisT (mokymenie) u cosep-
ieirie. Kaxoe snavemie orixr eryneneii mo ormomenin kb ma-
BYeMOCIN? Ta KOTOPOii M3 HAXH HATHHACTCH OTBETCTRCH-
C15? YBeIHIHBaCTeS M1 0HA 0 MBpE BOCX0EIEHIA HA BLICIILA
YIICHH U yEeIMYEHifl MATePiAIbHATO 313, IPOMBEE EHHAr0 k-
IeME, ILII 7€ 3IECh HE CABIYers AKIATH pasiudia MexIy
MU CTYHEHAMH II0 OTHOINEHII0 ED Haxsasyeﬁocm? ITH BO-
POCHL MEL JONAHEL PasphbOINTh, 4TO6H COCTABHTL CE0h SCHOE
HATIE 0 3aHAMAOIIEMD HACH TpeMeTs. Pasptmasn s1u Bompo-
s ML YOBIUMCH, KaKb BakHO omperkienie TPaHUILL MEEIY
YUCHAMU DPasBUTIA UpecTymHaro rbamia Ha ramiofi mss
STHXE CTYIeHeit rhlicTpie Mokers IPiOCTAHOBUTBCH, YTO BAKHO
[0 OTHOINEHIW KT Harasyemocrn. Takoe IOCTEICHHOE JBIKEHIE
MECTBYOTs U RO BHYTpEHHeii CTOpOHS NPECTYILICHIT, HO
I5€ BIATEILHO BL OTHOUICHIH KB CYLIECTRBY IIPecTyI-
oﬁ BOMM, HeXEeId BB OTHONIEHIM Kb CTENEHH OTBETCTBEH-

.~ A8®. Caman noasas BubmmEas ©0PMa, 3aEI0YADMAL BE
\CE0S BCT, IPYTif CTYTMEHH pasBHTIA ABSHISA, DTO cosepuiente pe-
C Cosepimienie COCTONTE BH TOMB, 4T0 BUHOBHIES
AOCTHIS HAMEpERaeMaro UMb IOCTBICTEIA, T. €. TTO OHh MPOHa-
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BeT edaeMy o UM mepeMbay BO pHEIIHEME Miph (3acTpPEILIS,
OTpABULIB, COEETS CTPOCHIE). Yro6s yOBAUTECS, COBEPIIEHO M
JaHHOC IpecTyILIeHie, CIBIyeTs OWEHUTH, HMBETH du JEAHIC
BCH TPI3HAKM, TpeGyeMule 3aKOHONT AIA COCTABA 3TOTO TIpe-
crymienis. Tagp ump. pasdoil OORKHOBEHHO CUITAETCH coBep-
EHHBIM, KOTJA ¥ APYTaro OTHATA BEIlb MOCPEACTBOMD HACI-
1ig. Ho mo wEKOTOPEIME KOJEKCAMDB [JOCTATOTHO A1 coBep
Hig pasdod, 4To0B CALIAHO OpLI0 Hacmiie ¢b UBILI0 OTHATDH
Rems. TaKORO.NPABHAO GaBap.. KO 1813 r. m AbiicTB. 3ALOHO-

parensersa (Y M. 1627; ¥ 1L IL 1130).

e-

484, Oonapyoceiie YyMvcas CA06eNRO TN RUCbMCHHO, T EE

coramenie HECKOILEIXD JHIE HA AQHHOC mpecTyILIeHIe eme

CAUMIEOND IAIEKH OTH 0CYMeCTBIEH, T4 MOAIeHAarh Haka-
sauio. Onm He HoeATh Ha ce6h OTIEYATEA BICTRUTEIBHATO
rhAnid, He CBU/IBTCILCTBYIOTH 0 3phioil PHIIEMOCTH, 3amac-

mefics COOTBBTCTBEHHOM DHEpIien, ALd BoILIomeHia BB AE-
sAHie.
emisg. Omo €0CTOHTE
yILIeHie BO3MOK-
mpiodps-
oBepIIe-
TRCH-
1pi-

182, Hpuromosaenic y&e GIMKE COBEPIT
BD ABAHLAXE, MMBOIIXD TEIB0 CABIATE IPECT
HEIE 1 06zerdnTh ero memommenie. Coxa 0HOCATC:
@ 11 IPUTOTORACHIE CPE/CTED, HEe00X0IHMEXE I ¢
Hif; paam,meﬁie IX'P Ha WHCTE; coGpaHie cOOTBBIC

TEHL
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HHXE CBBIBHIN, mpioGpETenie TeXHIICCKOI JOBKOCTH;

HCEHBaHie yA00HATO BPEMEHI; ycTpanenie TpenATCTBLd I 3aca-
A2 JiIA COBEPIICHI TpecTYILICHLL. [puroToBIenie HE 3AKIIOTA-
e BB CEOE eme Hauala HCHOIHEHIS. Tlo okOHYAHIK IMPArOTO-
BICHif, HCIOJHCHIE HIH HemCIoTHeHie TPUTOTOBIEHHAro Ipe-

cTyu.rieﬂia 3aRECHTS BIOIES O0TH BOIM BHHOBHHED. Magmoe 1%~

AHie MPeACTABISLeTCA Kakb JPHrOTOBIEHIe TOIBKO TOTAA, KOTAR

MEl pPasCMATpHBAENT €ro B OTHOMEHIN KB APYrOMY XBAHLO
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T €. Kb HCHO.JHEHI0. 9T0 OTHONIEHIE HE Heo6X0 MO, HE HEHs-
~ GBEHO, H OGHIKHOBCHHO BECEMA COMHHUTEIBHO, OHO MOKETH OBITH
' a3aHO TOJILEO BB BUAL Hpeamotomenid, goragsi. Ilowemy A
EYIITH Pykbe? 414 yoiiicrsa aa b, L1 0XOTH, AI8 yIpakHe-
: BB CIPBALOE, N5 MOJAPeHiA JPYTOMY, WIN A Ge3onacto-
1 BB myTemectsin? 0G0 Bcems oToMEB, MOEa A He mpexmpm-
eTh JalbHbimei XBATEIbHOCTH, MOMAHO ABJIATe IIO MBEPB 06-
}'Oﬁreabcmrb TOABKO Menke mIM Goxbe BEposTHEIT goragsd. Ilo
0 .omy cipase B0 ToBOPHTE Chop (Graenze zwischen Vorbe-
Veztung und Versuch, Leipz., 1861, crp. 80), uro npuroTorIemie
B0 BHEBUIHEMT CBOGMD IPOABIEHIM, IO OTHOUIEHII K MIPOTHBEO3A-
OHHOCTH, OOBIKHOBEHHO GesupBTHo (sirafrechllich farblos). Ta-
¢ 'YIU GesupbTHOCTh, Geapasindie, MB BHIUME BE CIydYah, KOTjia
» TO, KeJAs OTPABMTH APYTAro, NPHLIANAETE €ro Kb ceGh HA
| YARHHE; ILNI KOLAA MaTh, HAaMBPEBAACh HOEHMHYTH pPeGeHka, OT-

| BUTeJbHOE ABiiCTRIE, caMo mo ceh pascMaTpHBAEMOe, IPEeICTAR-

i
',JIHGTCH I0.I€3HEIMB, OIMACHBEIM'B AN JAKC HPECTY HHEIME: — II10.163-

EVz.:ln.uv.r::, EOTAa KTO 3amacaercd BB BHAUNTEILHOND KOAHYECTRES
YOliicTBEeHHEIMII OPYJifAMH; — OPECTYIHHME KOIAa KTO IPHTO-

23
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sEeHie TOXOJHTE 10 M3BECTHOH CTEMEHH XOCTOBLPHOCTH, KOrja
AbIaomili TpUTOTOBRIeNie K IPECTYILICHID €AMB OOBACHIETS,
114 4ero OHb THIAETH NPHCOTOBIEHIE, II eCII APYrid 05Cros-
TeJBCTBA YKASEBAOTH HA BOSMOKHOCTH COBEPUICHIS OTHM JH-
HOMT JAHHATO TPECTyIUIedid, Hmp. A MOKyIacTh Pyskbe, ro-
Bopa cockaaws B 1 B, uto sto jia yoiiicrea I I’ 5 TOTB &E
Jens Hamech A TAXKYD 00u1y; A M0 Xapakrepy CBOeMy pac-
[MOJOKeNs Kb MIIEHID; OPHTOME OHB U3BLCTEHD II0 CBOEH
sHeprin 1 cxbIocT. O(ako &b Ch APYTOH CTOPOHEBL MEELY BO-
Je0 BH MHUEYTY HPHIOTOBIEHIA H EOJEM, CONPOBOEIAIOMIEN
HCHoIeH e, ISENTD Ihiad IPOHacTs: Bh NePBOME cIydal Bod
nepebHYEBa, HEYIpodena, K0IeGIeTcs Kakh MBICID; BO BTO-
POMB OHA YIPOUEHa, Y7e HEe CORBIIACTCA ¢ PASYMOME; OHA e
PAUILIACK, T TPOABIIETCA BO BCe MoAHOTE cpoeit smeprin. Ho,
Tojaras JaEe, 9r0 ME HMBEMD BOSMOMRHOCTE J0Ka3aTh HECO-
MEBEHO, UTO M3BLCTHOE Jrhsmie ecTh NPHIOTOBICHIE KB Tako-
MY TO TIPeCTYILTeHi, TO U 54ECh IpUMEHEHIe HAEA3aH1A HeIb3
cuecTh COOTBHTCTBEHHHIME: Bh IPOTHBHOME CIyual BHHOBHBIE
eTaH GBI OEPY#ATH ABAHIA CBOU CIme GOIBIeI0 TailHol0; CTPaxs
e HAKA3AQHIN 32 caMoe INPHUIOTOBJeHie I00Y:EIaTE OH WXD
KB TEWTL cropbiimemy copepmenmino. Hayka @ IpakimEa Bh
Wrazim y:Ke JaBHO TPUSHATI HEHAKAZYCMOCTH. IIPUTOTORIE-
mia, cesadcs ma ciosa Jamta (Divine Com., II, 44), un
roBopd, 4ro Earb O nruih, cToAmeH BL THE3TE I pacmy-
crapmeil KPELIbA, HeAb3f CEA3aTh, YTO0 OHA HAUIHACTD JETATH;
TaRs 1 IPUTOTOBICHIA 1EAB3A CYUTATH HOKYIIeHieMs. 3a-
ROHOJATEILCTEA Bh BHIH NMCKIKYEHIA HAKABIBAIOTH IPHTOTO-
pieHie BE WHEOTOPHIXE BAKHBANMXD IPECTYILICHIAXH, KAKB
BB IPECTYILICHIAXE T0CYAAPCTBEHAIXD, Bh COCTABICHIN IMAHKN
15 COBEPIIEHis IpEeCTyILIeHiii, u Bh Mo baxs monersL Ilpe-
cTyILIHI® TOAABIKH MOHETEl COBCPUIEHO COOCTBEHHO TOJIBKO BB
MEHYTY BEIITYCKA €f; MeHEAY THND 3aKOHOATeILCTBA HAKASKIBA-
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y#ie caMymo MoLIEIRY, KEAaKh HECOMEBHEO CBHIBTEILCTRYIO-
Iy O NpecTyIHOMD HaMEBpeHIN  Jerie V.IOBUMYO HEKEIH
YMBIILIGHHBI BRIIYCKD Takoif MoneTsl. HEkoToprra sakomoia-
TeIBCTBA (6paynms. 151, sopren6. 238, 242; meeickoe ri. 14,
18; Y. M. 1457; Ya. 10 1L 929) HarazsBa0TH IPUrOTOBICHIC
KB yOlifcTRY; EpoME TOro JIBa MepBHA — IPHTOTOBIEHIE KT pas-
10, IBHCTEyIONNIA e Y.I0:keHLd — Kb 3aKAraTeI6eTRy. Koi. ne-

AHCKLH HARA3EBACTH 32 IpelIokeHie JPYroMy COBepIIHTL
mpecrymrerie (Pacheco, n. 1. ., cr. 4).

B. Morywenie.

82, Htre mpeivera B YIOIOBHOME IpaBb, BO3GYEIa-
maro Gorke pPasHOOOPA3HHIXG BO33PBHLIL, Kawb morymesie. [lo
MEPE BEIOOpA TOUKOD OTIpaBlIeHis Toil MIN APYyToil Teopim, Ime-
eMBHSETCA 1 BILIALE KA MoKymenie. KpoMt Toro mew camaro

. PeTs mepestch HAXH ABAHIENT I DIEMENTOMD BHEIINHME ).
- MostoMy mF HOEymEHin M HMEeMT MeHbe [TOYEKE OHOPHI;
- erbroBarelbHO JOMKHO M0 MBEPE BOSMOKHOCTI IPOHHUKHYTH BE
| LIy6p FEAHIA IIA TOTO, 4TO0H HPUO.IM3HTEILHO ONpPeILIHTH
'~ ero spavenie. HEkoTopHe 0MNG0THO TPHIMCHBAITT CAMIIKOMD

) Copasegauso sambuaers Bepnep® (Imputationslehre, Berlin, 1843,

i
 CTP: 175): ®orga Boad NiepeBBIIHBaeTh Ihamie, Torga ABIdeTcA NOEYIIe-
Hie; korga ke ghadie HepeBBIINBAeTT BOID, TOTJA CYMECTBYETh He-
H YMHOIIennag BHHA.

:'éManrxnae;\Ioe €O CTOPOHH BOM, NUPEICTABIAETCA KaKb YMHULIEHHOE

. TpecTyILIeHie, G0 GTOPOHH e ABAHIA—KaKD COBEpIIEHie.

Paeropleie Meikay oTUMU IByMa 3IhATeldMH, pas-
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6oJplIoe 3HAUEHIe CYOBEKTHBHOI CTOPOHE, KAET 3T0 YBHAIME
uxe (1. 189).

I. Hawano wcmoiaHeHid.

185, Iorymenie ects sbauie, yCTPeMICHHOE KB OBEIIECT-
BIEHII0 MPeCTYNHOH PBUIMMOCTII, HO He BIOIHS OKOHYEHHOE,
WU %€ He IPOu3Be IIee KeJaeMaro BUHOBHIKOME WOCTBICTBI.
Korga pkamie uab 061aCTH IPUrOTORIEHISA NEPEXOJHTE BB 00-
JacTb nokymenia? OTImunTe a0l YepPTH, XapaKTe pE3yoIIek mo-
KYUIeHie, Helb3sn MCKATh B MCTeYeHin Goxbe ML MeHbe mpo-
ZOIEUTEIFHATO BPEMCHIL, HATIHASL ¢ MOMEHTa 00HAPYKenid mpe-
CTYIHOH BoaM BO BHAMHUME Miph. IlpmsEasy noxymenis Mo-
TYTH CYIIECTBOBATh BB ABHCTBIN Menbe uin Goxbe oTJaleHHOMD
OTE copepmienid. Sl Rynmis py#Ese, 3apaaulb €ro, OTPABHIE
cobaKy HAX0JAMmMYIocA IpH 3a60ph, Iepeileds Yepess 3a60ps,
BLUIOMITE JABEpb, I BONIES BB CIAIBIIO MOCTO Bpara; 0AHAKORD
J0 Toif MHHYTH, EOrjJa g IpunbIioch Kb HeMY, Bech PAXb Abd-
Hiii cOCTABIACTE IPUTOTORICHIC, MEEIY TEMB KaKh 0JHO MTHO-
pemie (CIYCK® KYPEA) MOEETT TePeHecTH Thanie M3h 06.JIacTH
HOKYIIeHis BE 06.1acTh nenoanenis. Ho mur Mozkens ce6t nped-
CTABUTH COBepuienno mHoil npuMips. Kacewps, mamtpesadch
NPHCBOHTL ce0t YacTh BBBEPCHHEIXE eMy JCHers, phiiaercs
CABIATH MOAIONE BB CHETAX'S; OHE yA&e YCIbIb BHCKOGINTE 01-
HO J0BOIBHO KPYIHOE MHCIO, HO IO HCUAARHOMY IPEUATCTBII0
TPUHYKIEHT NpepBaTh CBoe THANie: T TOIBKO TO HCTEue-
Hill WHCKOJBEMXT JHEH MOIB KOHUHTH USMBLHEHIA B CUCTAX.
Tyrs, BB TPOTHBYIOIOXKHOCTE MEPROMY CIyYAl0, IPHTOTOBIC-
Hie IPOIOIEACTCA OIHO MIHOBEHIe, HPOCTHPAINEEcs MEHIY
pBIIUMOCTIO W HAuaTieMd CROGICHIA; TYTH HPUTOTOBIEHIE CO-
CTOHTE B OTKPHITIN KHUIY I BATIH Bh PYKH HEPOTHHHATO HO-
BUKA, Me;RTY TEMEL Kakh Hadalo NMOKYIIEHiA OTIBIEHO OTH CO-
BEPIIEHIA OTHOCHTEILHO 3HAYHTEILHEIMD IPOCTPAHCTBOMT Bpe-
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. Takuws 06pasoMs BpeMA He MOKETH CIVRHTH MEPHIONS
g OIpexkIeHis TPAHIUEl MEKIY IPATOTORICHIEMS M MOKYIIe-

1 omda.ennoe (MPUTOTOBIEHIE) HUIETO He 0GBACHICTD. Cy-
[eCTRENHYD, OTIMYUTEILHYI0 YCPTY TORYIIEHif, MO OTHOIIE-
KT, IPUTOTORICHI0, COCTABLACTE Hauato ucnoanenia. Cpasy

Tyntedia. PapHEIMT 06pasoM® MOEKETs BOSHUKHYTDL COMEBHIC:
EYLEeCTBYeTs I BL AAHHOME CIy4ak TOILEO o0HApYECHie Ipe-
eTYITHATO YMEICAA CIOBOMB ILTH TPHIOTOBICHIE, WIP. KOTAA CO-
SIIEUEN CONIAMANTCS CORepMTH AanHoe mpecrymiemie. Ho
TOTH MOCAH LRI BOMPOCH OuEHL PEIKO MMEETH MpakTINeckoe
HAuelic, TAKL EARE OGHIKHOBENHO IDHIOTOBICHIE He IOLIe-
% magasapin. Jpyroe ABIo €b HAYAIOMT HCHOJHEHIA,—
 EOCTABIAOIIING BO BHAITHEMS NPOrpeces BOIM MOMEHTE, Cb KOTO-

'ahmalom;ee Ham;peBaem,m pesyIbTaTh, NPHHALICEKNTE KB Coe-
; p'ls UCIOTHCHIA. Ho Me;my BTHMH IBYMA Epaﬁnocmmx MOTYTB

;;iaTOM'L OTHOIIEHIN, ¢IBAyeTsh BO BCAROM®D CJ[Y‘!a'E phmars co-
LaacHo CBOIiCTBY AAaHHATO IpPECTYILICHiA M 0GCTOATEILCTBAMD.
. BooGme mommo crazats ¢ Toxexepons (Strafgesetzbuch fuer
1862, 1, 199), aro HAvato0 HCHOIHEHIA €CTh

TOTHE MOMENTDH ,],'EHHiH, BB KOTOPOMT yikKe OUEBHAHO YKa"iBIBa-,

Bayern, Minch.,
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10TCA IPU3HAKH HaMbpepaeMaro mpecTymieHid. 3JTo clyyaercs
HMEHHO TOTAa, KOPJA MCIOJHACMOe TBHCTBie COCTOMTS BB Ta-
KO IIPIYUHHOM CBA3M ¢ HAMBPERACMEIME TOCTEICTRBIEME, T. €.
Ch JAaHHBIMG MPECTYILICHIeMD, 4T0 9T0 JhiicTBie HEmOCPeCTEEH-
HO IPOM3BOJUTEH ocyuwiecTlenie ero. Co0ja oTHOCHTCA BeAKoe
HEeIroCpe/[CTBEHTO0E I II0CPeICTBEHNOE ") YIOTpedlenie cpe-
CTBA WM OPYIif A1 HCHOJHeHid mpecTyiLieHid. CrkIoBareismo,
COT.TACHO OHpégI”E.ﬂGHiIO I'eiiepa (Gerichtssaal, 1866, crp. 52),
TOKYIIeHie ecTh JYacTHUHOEe OBellecTBICHie HaMBpeHid, mpef-
CTABIANINECE 0YCBHMIHO IPHU3HAKE HaMbpeBaeMaro IpecTyILICHIA

} COCTOAMeE B NPUIMHHOI CEA3N CPH MOCIEACTBICME.

£86. Yacro memoaHeHie TpecTYILIEHIA COCTORTE HYb pada
Oranili, CXOZHEIX'D WIH PASHOPOJHHXE, THCHO MEXLY €000 CBA-
3auHLX'b. Tak® HOp. HAUalo HCHOJHEHId CYIIECTBYeTd BB Ih-
AHIH, COCTABIAOIIENS TOIbKO ICPBHI IIArs BB IEIOME BEHE
OIHOPOJHEIXG, CXOJHHXD ThaAHIH, MHOTOKpaTHOE IIOBTOpeHie
KOTOPHIX'D COTIACHO HAMBPEHI0 BHHOBHHKAZ BEI3HIBACTH NPOTH-
BO3aKOHHOE MOCTBJCTBie, HIP. MeJIeHHOe OTpaBIeHie MaIbIMI
npieMaMy. CyImIECTBEHHYI TPY/IHOCTh NPEJCTABIAOTE CAydaM,
EOrJa Absuis, cAaraiouiis mpecTyiulenie, pasHopo . Bo aToMB
cIyYal HY/KHO PBIIITH BOIPOCH, & HMEHHO: BCEI A 1M TBHCTBI,
IpeAmIecTRYImia T1apEoNy Abanilo (Haupthandiung, acte con-
stituttf du délic, atto consumativo della infrazione), T.e. JEHCTBIO
XapaKkTePH3YOINeMy DpecTyILIeHie, COCTABIANTE TOJLKO MpPH-

) A eHIIETh X6 BT HANUTOKD , KOTOPHI B JoameHD NpHHATH I0-
aeh cHATh. BHHOBHWE® CTABHTG 375CH CPEICTBO BT TAKOe OTHOmEHie
Kb IpeIMery HpecTyILIeris, kb B, d4ro, mo mbps 00CTOATEIBCTED, Cpel-
€TBO 210 IpOU3BeieTh HambpesaeMoe mocibiersie. 3xkch cpeicTBo ymo-

Tpe.IeH0 IOCpeICTBEHNO.
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OBICHIE? WM MOTYTH IN OHH 33KI0YATh BB ce0t yke Haua-
HCHOIHEHIA, T. €. NOKYIMeHie HA IpecTyILIeHie? HOp. B
[3HACILIOBAHIN — NPUYHHCHIC IT000EBS; B NPHEYALCHIN ,e(pyi
Taro KB JaTh 00s3aTeIbCTBA — MPOTHBO3AKONHOE 3ajep:kamie;
BOPOBCTR — B3.I0MB ILII BOHIECTRIC TTOTACHHBIMD XOOM.
ABCHL MOKHO YCMATPHBATE HAYAJ0 HMCHOIHEHId, KOIIA H3E 00-
TOATEIBCTED IAHHATO CIydad I ofpasa IBHCTRIA BHHOBHHER
MEBH/HO, 4TO TAKOE TO IpecTyILIeHie JOIEEHCTBOBAIO COREp-
miTeCA. It ybiicTRis, HpeIUeCTBYIIIiA IIaBHOMY, HIH CO-
CTaBIAI0TH TOJILKO O0OCTOATENLCTBO OTATIAIIIEE (BIOME, BO-
IECTRIC IOTAEHHBIMD X0[0M), I, — GYIYIH HANpPABICHEL HA
PeINETT TIABHANO ABHCTBIA, I €OCTABIAA CPEJCTBO LIA CO-
SPIIEHIs €T0,—caMH IO ce0b OT{BIBHO Pa3CMATPHBACMBIA
HOCATE OTIICYATOED TIPOTHEY3aKOHHOCTH (HPH‘}HHeHie mo00eB s
U3HACHIOBAHIN, NPOTHBO3AKOHHOE 3ajepkaHie Bh TPHHY -
‘ HIN Kb Javh 00A3aTeJBCTBA). DTH NOCKBIHIA AhsIHisA MOKHO
HABBATE C.00CHbIMY RPECYNAEHIAMY TIH OMAHIAMU HePA30m.IbHbl-
u (delicta composita, faits indivisibles).

18%. [siicrpie, mpeurecTBy0mEE TIABHOMY COCTABIACTE
49210 HCHOJHCHIA BL CIBAYIOMEND cAydak. A sacTHIHYTH
EBT. MUHYTY, KOUJA OTOIIL 3aMOKE KIaJoBod. Bt BopomeTe:
i‘JIaBHOE ABHCTBIC COCTONTH B 3aBIATEHIN Ty#ob Bemin. Bu-
;IOBHHM. HE BCTYIUIL eme Bbh HTOTh MOMEHTE JIBHCIBIL Ho
I eNh HANLTH MBUIOKE, T OHE 3aHHMAETCS BOPOBCTEOMTE.
Hirs coumtnis, ato oTéuTie 3aMEa COCTOLIO BE HepaspHIBHOH

| CBA3N ¢ HaMBpeHieMT CoBepIIAThL BOPOBCTRO, TEMB G0ILe, 110
B3z ABEPCI Ty &0l KBAPTHPSL, HIM TYKAT0 3AIEPTATO CTPOCHis,
OHIKHOBEHHO IIPEJUIECTBYeTS BOPOBCTBY. IIpHTOMSB TPYIHO
'ine,ziHOJlo:{inTL, 41006 KT0 I5JATE B3TOMH QA COBEPUICHLA
YOliicrea, /s M3HACHIOBAHiSA, HAHECEHiA OGWIH M T. A, HO

OUEHE eCcTeCTBEHHO AyMaTh, 49TO TEIal0mii B3I0MTD HaMbpeHs
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COBEPIINTD KPaXKY. Feauds To4HO HIpHAEPHUBATECA MTPHHINIIA,

410 TOIE
HOKYIIEHIe TO MHL I
10Balo OHl HE TOABEPraTh HAKA3AHI BOPA, KOTOPEIH OTOHIB 32-

MOK'h EBApTHpH, kafumera W CTOI, OTKPBLIB mEaTy1y, HO
eme He TOXUTILTH HAXOLMUXCs Bh Hell JeHerd 1. Bp usHacy-
10BaHiN TIaBHOE NBiicTBie COCTOHTH BB COHTIH IIOCPE
4. 3rbeh MpeAuecTRYIMWs AIhiicTeig OGBHIKHOBCHHO HE

pUILTH GBI Kb TOMY 32KI0UeHII0: 170 Ca-

TCTEOMB

HACILIL
IBCIBYIOTE O CTPEMIECHIN KT LIABHOMY ABHCTBIO: OHH

CBUIBTE.
PH3HAKOME QAMHJIAPHATO 3HAKOMCTER

MOTYTH OHTH TOABKO II
AME HempUIMYHOi 3a0aBpl. OJHARO B eCId MIaThe HeHITHHE
HUET 00HAKHIE MY k-

65110 Pa3opBAHO MM JIOAHATO; €C.IT BHHOB
ecIm JbIaTB YIPO3H BE cIy1ab CONPOTHBICRIS

CElil QWICHE;
A; ecII HaXOUIcH BB ocobeH-

YAOBIETBOPEHID €ro CJacTOIo01
{1 5D 5T0H AKCHIHES (OTIIMB, OIEEYH'E); TO, Pl
sreIbCTED, JOEHO COTIACHTLCA, 9T0 Ha-

HOME OTHOILEH
CTEYeHIN TAKUXB 00CTO
ya40 HCIOJMeHld TN IOK
Baio 2). Bo BeAkOMB CIyIab, KOTAA pakIaeTcs coMHEHIe, — CO-

CTaBIseTT JH KhiicTRie, MpejnIecTByoimee IbiicTRLIO IIABHONY,
—CcIbAYyeThb CIa-

yirerie H3HACHI0BAHIA BOCIIOCTBL0-

HAYaJ0 HCIOJIHEHIA HIH TOIBKO npnroromenie,
BHTH CEGS BOMPOCH: COCTOMTE i HPEAMICCTBYIOMEE AbiicTBie

1 Bp @panuin OPUCIHPYIEHIiA BEKOTOPHXD TpuGYHAIOBD BpPH-

gepmupaercd NPOTHBYIOIOKHATO pameMy BoaapbHiA (Chauvean et
, 204 note 5), XOTA KaccalioHEHIH

Hélie, Theorie du C. pén., ed. Nypels, I
kusapEHNE maMm pagatons (Rolland de Vil-

CyLb PYKOBOJHTCA Y
Paris, 1861, art. 2 du C. p., n® 35 et sutv). To-

largues, Les codes criminels;

My e BossphHib crBiyeTs epmnckiii BepxOBHEI CYIb. (Oppenhoff,

B. IL M., § 31 n° 22, 23).
2) Cy. jocTofimEii samfyania pazCopb pasHEXD CIYHA
repMeiiepa (Gerichtsaal, 1859, c1p. 223 X c1b1) m Beprepa ( Grund-

siitze des preus.Str. R., €1p. 8).

esb ¥ M-

KO HAYAI¢ HCIOJHEeHid IIaBHATO IBHCTBIA COCTABIACTD
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T TECHOM, HEPA3PHIBHOH CBASH CB IIABNBIME? OTpAKACTCH
I B
. i B HEMB 110 MEDPD 00CTOATENLCTRS XapakTeps, OTIHRD TIa-

v
. BHAro0 jghania?

Illf!.’-_
o _lSS. Bee Tenepeninee yuenie 0 MORYINGHIN 0CHOBEIBACTCS
H3C.TEI0BAHIANE epenHeB'BEOBHX‘:a UTATIAHCKUXD IPAKTH-
. ,%:'r,. B npemmecreyomens crorbsrin YIPOYIIOCE BS TEOPil -I-I
JOPUCTIDY ICHIIN HTATAHCKOH Hayalo, TI0 MOKYIIeHie TOILKO
qr,z[a %aﬁaayemo, KOTJA BHHOBHIIKD HAYalh TPHBOANTH B IiC-
OHEHIE CBOM MpecTynubri mians. Ppamryscrie opuerh, Haxo-
geb, BB KOHNE 18-ro erorkris, M0AT BIIAHIEMT WTATSHCKIXD
3 TOPOBG, BBEIN COOTRBTCTBEHHOE IPABHIO BE Kojekct 18107,
(er. 2.). Ilpocrota pegaxuin u mocrenenno yEphmigomeees yOb-
,Zl;EHle' Bb 11€00X0MHMOCTII M3GHraTh H3IMIEATO PACUIITPEHis 06-
ACTIL l{?::lRaEYBMBIX'L XLAHLI coBHCTROBAIH IPE0d.1aIaniio GpaH-
' chc.m cueremtr. Ilowrn et sanomozaresserBa,—EKawETo: TOp-
FMHHCKI}I, IIBEHUAPCELS, HTALAHCE0C, HCIAHCKOe, Opa3iLIbeRoe
J]IBB,[(‘CKOE, Coemmenneixs [lrarors Macatlyael“m, i Hmﬁopmi
ABHCTBYIOIICE 3aKOHOAATE.ALCTRO, — IMPHHAIH PPAHIY3CKOE
ga10 ‘).

II. HerogHOCTH CPEICTET HIE IIPEAMOTH.

y 189, Cr pompocoM® 0 HAYATE HCHOTHEHIS EOCTOHTE
"I- TECHOH CBf3H ROIIPOCEH , Kacamuiiiicd IpenMyINECTECHHO
gy 3 .,

- TaKE HA3bIBACMEIX'E MAMEPigIbnbies npecmyniewidi (n. 175),

1 :
) Bﬂ'ﬁ 9T 3aKOHOZATENAhCTBA OJHHAKOBO BHIpamawnTcd: YT0 IOKY
. H, ; - i f
’me. 1€ TOTIEeRHTH HAKA3aH1W, KOI'la OHO oﬁﬁapymeno HA9aJI0MD HCIOOJHE-
 BIA (Commencement d’érecution; Anfang der Ausfillrung; principio a la ejecu-

‘Hon; principi ectgt
3 principio deexecugtio; act toward the commission of such offence, W T. 1)

24
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BONPOCH 0 IBAHIN HCIOIHEHHOMD Hel00HbIMU Cpeocmeamy LI
HATIPARJICHHOMD Ha He00HbliE npedMems, COCTABIAAMEME MHUMO
I nego3MoscHoe npecmyndenie (n. 125). Mokno JH BB TaKuXD
IBAHIANG JCMATPHBATH HAYAT0 HCIOAHEHis, Tl CI5I0BATEILHO
HakagyeMoe mokymenic ? Hawazo mHemofmemia MoikeTs cyuie-
CTROBATE TOIBKO TOTAA, KOTIA CHOIHEHie BO3MOKHO. Hawath
3HAUHTT JU COBEPIIATL OTYACTH TO, YEr0 BOBCE CABJATL HEBOI-
moxHo? Ilpepupiarie, KoTopoe BE CaMOMB HaYalh HEOCYIIECTRI-
Mb, He CHOCOOHO crbIaThes npecTymaenieMs. Kro mojaers apy-
TOMY Caxaph BMECTO A1y, HC HAYIHACTD HCIOIHATH OTPABHL O
MaTepi, MOKMJAI0ONIcH MCPTROPO:K/ICHHAT0 pefenka, Heabss CKa-
3aTh, YTO OHA THBJIACTH HOEymenie IMImTE ero wusam.  Hib-
KOTOpHIE aBTOPHL, Jake Hopbiimmie kawe Bar ( Versueh und Theil-
name, Hanov., 1859, erp. 8, 13); Stenglein (Commentarueb. d.
8. G. B. f. Bayern, 1,480) n Haeberlin (Gerichissaal, 1865,
crp. 231, 240) '), mpusBapasg mepeBEch 32 CYOBEETUBHOH C€TO-

') Haeberlin, passuBas cBoe Boasphuie BT pascymienin Ueber den
Lrrithum im Strafrechte , Exlangen, 1865, erp. 31 (cpaB. pasdops sToro pas-
cymienia, crbiapsmii A. Komuw ®p yp. Mun. IOer. 1866 r., ToHp),
eMBIInBaeTs MOHATIE GaKTHYEGKaro 3aCIymaeHid u ciyyas (x. 113). OnD
YTBEPAEIAeTH, 4T0 3adTyiEienie KacaTelIbHO CPeZCIBA COCTABIAETHBHID
e1ydasd, u cIBI0BATEIBHO 0 OTHOMIEH D Kb BWEHeHID HOKVIICHiT OHO 10Tk
HO HMETH TOKe caMoe sHayeHie Kawb U cay4yaii, T. e. KaxD H BCAKOe BHE-
uHee, HempejBUIEHHOE BUHOBRHEOMD, NpeNATCTBie ;
PaBHO, IOTOMY Jil HE MONATh S BO BPara, 4YT0 XYi10 NPHUBIHICA HIH II0-
TOMY, YT0 Bb PY&EE He OHLIO IydH.

c1bI0BATEIBHC BCE

B® cBasu e Bossphmiems T'eGepanmua, Ilrenrneiina m Bapa
coeronts Teopis I'exsmuepa (System, crp. 182,184 ueaby), u T'oas 1-
gammepa (dreh. d. preus. Str. R., XVI, 555), korophe Gorke omperbin-
TeJAbHEIME GOPas0Mb W3IATanTh MHCIL, BhCKAsaEHY® BapoM® I HOI-
erp. 137). Oun
HO.JIAralorTh, YI0 HaKasaHie He JOMLRHO UMEBTH MBera, KOIZA MemIy Ipe-

aepwusaeMyw CuacosuueM® (Vuelnurs y01. np..,

0ILKO Bpe/HbIA, HO I ONACHHA IBsamia (w. 64). Ho, me cmo-
TPA HA 10, LBAHIE TAKOTO poia He ecTh IBHCTBUHTEIRHOE Ihi-

eI6HO OCHORAHIC HAKA3AHI 37aTO YMBICIA, KOTOPEIA HE 06-
APYAUBACTCA  COOTBETCTBEHHBIMT 00pasoMb II HEe IEpelels
B 00JacTh BHEMHATO Mipa? SyBch BOIA HE BE COCTOSHIN BHi-
BaThL Kakoe Hubyns mocxbacrsie. Iosromy rakia xhamia por-
LI GEITH MCKII0MEHH! 13T 06.1acTH yrodopHaro mpaga. He ero

[a92 HAKA3HBATH 6e°HpaBCTBEHHOCTB xapakrepa, KDTOpaH

Ha30pE, 1AW, KaRb 9To ITEIaercd B AHriinm u Ctm;epoamepn-
HCEUXT HITaTaX’L, TpedoBaTL OTH HEro, BeabIcTBie IPOCHOHT

0kaeMaro, 3ajora LI HOpVYHTEIBCTBA, YTO OHG 5Yﬂ6T’L

2CTH ceGa cmokoino. Moo 1ame NpUOETHYTE K BpeMeH-

TYOHHINE NpeinpiarieMt W HpefHavipeBaeMHVD IOCIEICTRIEND HETE
HYUHHOI CBA3M, T. e. KOTZa 3abIymgenie kacaerca aroii emasm, HIIp.
TA2 ETO X0YeTh OTPABHTE JPyraro €axXapoMb ; HANpPOTHRD Toro ghamic
CTaHOBNTCA HakasyeMEINT , KOAa NPHYAHHAA CBA3h OBLIA HATICHAIIIMT
-ﬁpaaﬂM'L noﬁa'ra, HO HaMBpenie HEOCYIIECTBUIOCH IO He3HAHID WIH J0-
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npexnenie ch penpeciens: B Tagows Tobko cryval MoxHO
GBI OmpeBAITE makazamie, €CII0H 3aK0HOATENb IO {00HEE 110~
CTYOEH CYeTS CAMOCTOSVIGBHEIMII IIPeCTYILICHiAM ,
[IXF KB OMACHHMD YrpO3aMb, Cb KOTOPHIMH STH HOCTYIKI
MPEeJCTABIANTE 60IbII0e (XOACTBO. R."B ONDIGOYHOMY CYOBeK-
THBHOMY BO33pBHII0 MOKE1'h IOBCCIH TOIBKO CILZ0BAmie 0-
HOCTOPOHHE(i Teopin yerpawienis Tl IpelyNpemfenis, WL
e cMbIeHie IBYXE PasHEIXD IOHATIH—OPHATIECKAT0 I HPas-
crrennaro pubienia. Brito mr LI CONIACHO CB PasyMOMD Ha-
Ka3HBATH TaM'b, T, Kans ropopurs Pomamiosu (Genesi del
diritto penale, Milano, 1836, § 747), caMa mpHpoAa CTABATEH
MeEAY OOMECTROMTE I BIBIMG TP EAUPIATIeNs BAlb, KOTOPHIi
cipbe 1 mesniGrembe maxasamia. llogBeprars orphrerseno-
CTH Bh TARHXE CIYIAAXDE 3HAYUTE OTHHMATEH CTBICTBII0 00~

. @KTHBHOE OCHOBaHie, KAKE CUpapefiuBo sambuaers MutTep-
meiiepd (Gerichtssaal, 1859, erp. 427), W yHIITOEATH Badi-
HOE TPABII0, IO KOTOPOMY Wpe#fe BCETO JOLKHO GEITH H3-
crbgopaHo coOwTie MpeeTymieHis. Bb HPOTHBHOME cIyuab,
HAMB IIPHULIOCH GBI HIP. B OTpaBh CYHTATh HESHAYUTEIHHBIME
06GCTOATCILCTRO, OFLIE I TMOgaHs 45, O 3aK0HOATEIHCTEAXE,
KOTOpHIA Bh CIyIah HETOAHOCTH CPEACTEE HIM 0fBeKTa Bib-
HADTH TOKYIIeHIe Ha HpecryIIeHiC MBI YEC CLA3aMH BEINC
(n. 126).

OTHOCH

190. 3aciyxrueacTh BHUMaHIA BeTphuaeMoe BB HAyKDL
UPAKTHKE BECEMa CIOPHOE PAsImiie MEKAY OeaycrosHo He100-
HOLMG T OMHOCUMEAVHO HeWONvIMY TN  HeQOCMAMOUHBLMY  cped-
emsaau (absolut und relativ untaugliche oder unzulingliche
Mittel ;
assolutamente inefficaci e mezzi relativamente inefficaci o non
idonei) wam, WHAYE rOBOPs, MEEXY CPEACTBAMI HEFOJZHHIMI B
KAUeCTBCHHOMP H HETOAHEIMU BB KOJUICCTBOHHOMDL OTHOMIE-

impuissance de moyens absolue ou rélative; mezzi
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~ min. BeaycioBHas HerofHOCTH CPeJCTBH BEJETH 3a ¢06o10 Ges-
| HAKA3AMHOCTD, W00 ONA MCKIOYAETH BOMOKHOCTh HA¥AIR MC-
‘moaHeHisi (npecminaenie Gesycaosno nesozmoxckoe). Ipn Herocra- |
. TOUHOCTH ke CPEJICTEH MOKYIIeHI® BO3MOKHO (mpecmymnienie
it YEA06HO Kego3ModicHoe ), HITP. €CIIT MPeANpIATie He YIAI0Ch BCIb-
CIBiC HEJIOBROCTH MIH HEOCMOTPHTEJHHOCTIL BUHOBHMEA, MM
‘Beabgersie ynorpebienisa 'cpe,n;cTBa BB CIHIIKOMD MAIOMB KO-
| ImuecTh, WM ke 10 JIOBOAY APYTHXE obcroareancTss. HETh
| Haua1a HCIIOJHEHid, U IpecTynIeHie—Ge3ycIoBHO HEBO3MOKHO,
‘ecaImdp K10 XOTHIBH OTPABHTE KBACIAMI HIN H3THATL ILTOAH
MOCPEACTHONE PO3MApIHHAT0 Macla. HampoTaes Toro cabayers
BHHTH TOKYUIEHIC HAakasyeMmoe, T. €. HeyJAaBlieecs IIPECTy-
mrenie (k. 202), Korja JImIO, KOTOPOMY IIOJaHD ONMiyMb, IIpH-
510 K5 €70 YIOTPEeO.ICHII0, IIN KOr/Ja M3EBCTHAsA Mua Heli-
Tpammsopana Abiicreie sAga. ‘Uto mesapakeHHOe PYEBC eCTh
- Ge3ycJOBHO HETOZHOC CPEACTBO NIA 3aCTPhIEHid, 9TO OYERM]-
[0, KaKD HECOMISHIO 11 TO, TT0 PY&LC 3apECHE0E Y1610 | 1o~
OXOME €CTh CPeACTBO cooTRkrerReRHOe. Ho ecam kro crph-
JHeTs U3h PYEDS, 3apAKEHHaro Toabko mopoxomn? Ha orors

"'BaXOlU:IJIOCL Io, BH KOTOPoEe CAhIaHs BHCTPBIB? Kb Kakoii
| uacTH TEIQ NPHIBIILICA BHHOBHHED ? MOIDL M OHG JIUDITH
- EusEn ofHuME OeiEeMB? Ilo MBpS oTphTa WA 9TH BOHPOCH,
- MBI Gy/eMh Bb COCTOSHIM PEuinTh, HMEETH M MBCTO MOKY-

A914. Pazmuie HErOZHEIXD W HEIOCTATOYHHIX': CPefCIBE
CEEIamo BeTHICTBIE HEOGXOINMOCTH NPEXYIPEINTh Oe3Haka-
8S3aHHOCTh M3RECTHHIX'E IOCTYNMKOBH, HMBIOMHXT TOJIBKO MHH-
M0€ CXOJCTBO Ch HEHAKAZYEMBIMH IIPEJNpIATIAMHU. Muorie HQ-



190
phifmie repMaHckie KPUMHHATUCTH ') OTBEpranT® 3T0 Pa3in-
uie, IPUHATOe OPAHUY3CKUMH U HOBLHINUME WTATiSHCKIMI
(up. y Tolomei, Diritto penale, Padova, 1866, crp. 234)
ABTOpAMII, CYHTAsA ero HeocHoBaTeasHEIMB. Ho ecanm sto pas-
JUTie TPYJHO YEA3aTh BH TEOPIH, TO AOCTOHHO 3aMBUAHif, ¥To
OHO NpakTHEyercs, Kakd HIp. Bo Opammiu, Mpycein u As-
erpin (Oppenhoff, B. m M., erp. 74; Chauveau et
Hélie, Théorie, 1, 201; R. d. Villargues, B IL M., art.
2, n° 41; Hye, Erliuterung d. oester. St. G. B., 1, 324),
U 910, M0 3ambuaniio Zachariae (Gold. Archiv, V', 587),
IOPHCARHEIE HE MOTYTH 3aTPYAHATBCA pBIIEHIeMb BoIpoca,
HMEETs JH MBCTO [0 OTHONIEHID KB CpPelICcTBAMD HAYAIO
ucmoauenia. bpaynmseiirckoe yaoxerie (36), paBHO Eakb
U OpaHNy3ckas U NPyCCKas DPHCHPYAEHIIA, OTIHYAITE Hezod-
HOCMY Omiicmgin OTH HErOJHOCTH cpelerBh. JLiicrsie, Kaksb
CHPaBe INE0 roBOPUTE b epmeps (Gerichtssaal, 1865, crp.

95), MOEeTH GHITH TOJIBKO HEZOCTATOTHO MM OTHOCHTEALHO HE-

TOJHO , T. €. Yr0 HEBO3MOGKHOCTL COBEPIIeHisi CYIECTBYCTSH
TO.IBKO IO OTHOIIEHI0 Kb BHHOBHUEY, HIIP.. OHG HE PACIYCTILID
MHHEPAIEHATO f3; BIHIDL B POTH TOILKO MAloe KOIMICCTBO
ALY, OCTAILHOE K€ MpPOJIIH MO HEOCMOTPHTEILHOCTH ; XYI0
npunbmrics. - HEKOTOPRs repMaHckie KOJeKCH, Eakb Gpayu-
meefirekiii (36), caxeouckiit (39) m mapMurrageridi (67), m mo
npuvEpy uxs Yaow. Vwm (er. 115 magania 1866 r.), rhaars
CpeZeTBa HA WEJ0CTATOYHEIA I BNOAHT HeXBHCTRHTOILHBISL, Bh
mocTBIHEMs caydab OHH e IOaranTth Hakasanig. Hopsiimie
[ePMAHCKIC KOJEKCH He KacaloTcsA DTOTO RONpoca, TpefocTa-
BIAA PBIIEHIC €r0 HpPaKTHES.

) Koestlin, System, e1p. 225; Bar, Versuch, 14; Kru g in Wei-
ske’s Rechtslevicon, XTI, 783; Haelschner, System, 185; Geyer, Erir-
ternngen, CTP. 68, I BB Gerichtssaal 1866, erp. 78; Haeberlin, Gerichts
saal, 1865, crp. 227; W alter, Kritisches Vierteljahresschrift, 'V, 42,
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EA3YEMOCTH, Mb{ JOLEHE PASPEIINTH BONPOCH: BE KARAXE
ECTYILICHIAXD HOKYLIEHie BOSMOKHO?

Oxo He MozeTs MMETE MECTA BB IpeCIyILICHiAXD HeyMbInl-
HHEIX'E: 1100 3% CYMECTBA HEYMEIACHHON BUHEL HCTEEAeTs,
10 OHA TOLICAHNTE HAKAZAHIIO TOIBKO Rh MHHYTY COBEpUISHs,
€. Eoria mHacrymmio mocrbjcreie. Heywsmitennoe yhsmie
1 IOKYIIeHie, 9T0 —OHATIA He COBMBCTHMELT, B3ANMHO MK II09a-
;ma Apyr® Apyra. [ia mokywenis neobxogmMo yerpemzemie

A BB OCYIECTRICHIID NPECTYIHATO HaMBpeHid. A MOEHO I
CYMEIIIIEHHO AEIATh MORYIIEHie, KOTa CYMEecTRo Geane nocTn
LHCOCTOPO:RHOCTH COCTOHTS Bh TOMS, UTO HACTYINIO TPOTHRO-

AKOHHOE MOCTLACTBIC, HHCKOJIHEO BHHOBHHEOME HE HeIaeMoe,
0T 1 BMEBHACMOE €Ny B puny? TEws Gorke Heapsa TOBOPHTE
TORYINCHIN HA TaKY® HEOCTOPOKHOCTh KOTOPAs Hakazyema,
0T 11 He MTPOU3BE.IA HIKAKOTO BPEAHATO HOCTEICTRIA. TaruMt
PPA3OME NOKYNICHIC MOKETH OBITH TOIBKO YMBLIILICHHOE.

193. Iloxymenie paBHLINE 06pA30MD HEBOIMOEHO BB yuy-
IEHISIXT, T. €. Bb HAPYIICHAXE ToBeINTEILHAND 3aK0HA. Bo ca-
MOME, 15IE, eClII 3aKOHE TPEOYeTs HCHOJIHEHI H3BBCTHEIXG -
! B% OIPeBICHHBIH CPOKB, TO HEHCIOJHEHIE HEHAKAZYCMO
A0 merewemia sroro cpoga. O HACTYILIEHIEMS CpOKa, 9T0
Heuenomenic cramopnTCA BAPYTE IpECTYILIeHIeMT, coBepIIeH-
HEINE, Hamp. ecIM KT0, BH TEUeHiN ouperbIeHHATO 3aKOHOMT
PEMent, He [oHeceTs HAYAILCTBY O HAHIEHUBIX'S IMB ACHLIAXE:

© M01araeTs CpoKa, OTBETCTBEHHOCTE It COBEpUIEHIe IPeCTyII-
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Jenis CYWIECTBYOTH CB T MUHYTH, BB KOTOPYO IHIO OBLTO
B COCTOSHIN YIOBICTROPHTHL TpeGopamilo zakoma. Ho xpyroe
B0 eI MpaBOHAPYIICHIE MOKETH OBITH COBEPUIEHO PABHLIM®
06pasoMT U COIbAHIeNT U YHYUeHieMb, Hamp. B yoiiicTBE.
Ty™s B YIYHICHIN LT COGCTBEHNO B Oesdmiicmsin (. 67 ) moKY-
JIIeHie BOaMOKHO, CCII YITYilieHie ¢ r5IAH0 MBIILICHHO ¢h HaMEpe-
pieMs TPOU3BECTH MPOTHBO3AK0HHOE nocIbAeTRie, KOTOPOe enie
He HACTYNILIO, HATIP. €CAN MAaTh, KeJIasd JIIINTh HH3HI pedenka,
He T0/BA&KETH €My IYIOBHHEL, WIH HE KOPMATH €ro.

494. O TOKYIWeHiN HEAB3d TOBOPHTT BB NpecmynieHinrs
snogennvizs (delits instantanés) ), XOTH I YMBIILICHHBIX'E, KOTO-
© PHIXT COBEpIICHie HACTYNACT: BE MHHYTY TepBaro BHLITHAIO
IBHCTRIA, T. €. BH KOTOPHIXH COREpIIEHIe COBIAZACTE Cb HAYd-
JTOMB MCTIOHEHIS, KAKD HATIP. BE 00HaXh, YIPo3axs U BO0OIIe
BB I[peCTy‘IIJI_eIIim COBEPHIACMBIXS CIOBOMD, BH 00HIAXP CHM-
BOMHYECKUX'SE WIH BB 00HAAXE IBHCTRICME, U BB TPHCBOCHIN
BRBpEHHoii TyHO0il COGCTBCHHOCTH, BB KOTOPOME MEPEXOXE 0T
3AKOHHALO OTHOIIEHIS Kb MPOTHRO3AKOHHOMY MIHOBCHEHD.

IV. CremeHE HOEYIIOHIA.

195. [oxyuenic nnhers MECTO Korja Ha1aTo HCmoHeHie
TpecTYILIeHid; 0HO MpechRaeTes Korjia npecTyILIeHie coBepire-
- Ho ?). Memay oTHMH JBYMA KpailHOCTAMH CYMIECTBYETH IOCTe”

1) 9ru npecryiieHia nasgaie y Romagno si delitti semplici B TPO~
THBYHOI0KHOCTD delifti complessi, T. €. TpecTYILIeHiANS, COCTOAMMMD H3b

paja IbaHiil

%), Reo del aitentato & invia, res della esecuzione & gid a riva®. Dante. , Co-

ratus in itinere, crimen in Metq est“. Alciatus.
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0CTh, KOTOpAs, 1O MEpH NpHOILEeHid K% COBEPIIEHI, V-
ITYNB2ETH CBOE SHAYCHIC H BILAHIC HA HAKA3YEMOCTE.
Yike uraliguckie TPAKTURE PA3IHYAIN MOKYIICHIE 0MOAIeH-
Gauskoe T camoe OAuskoe; HO IO OTHOIIEHIH K5 3HAUEHIIO
[IX'E HA3BAHiil CYUIECTBOBAIO pasHorjacie. oT0 KOJHYECTBCH-
0@ pazmmyie, OCHOBAHHOE MPEHMYIIECIBEHHO HA BHLUINEH CTO-
oHb IpecTyIUIeHis, ¥e MorIo ofbmars ILHCTBHTEIBHATO pe-
abTaTa AA4 Haykd 1 npartnen. Hagremalzo BMBLerk ¢b THMB
GpaTHTH BHENMANiE M HA IPIYINEL HEOCYUIECTRIEHIA MPECTyIl-
aro yMbICIA, I, BeABCTBIC TOTO, I H2 CTENEHh HAMPAKEHIA BO-
§, TaKT EAEB IIPH HOKYUIEHIH BOSMOKHO I0GPOBOJBHOE IIPio-
HOBIeHie Aalpihiiuraro yhiictsis, ocrasiemie ero. Heurd
HayKh W 3AKOHOJATENbCTRYS MPHIATO PASIITIATE: NOKYyuteHie
BB THCHOMB CMEICHE, T HeOOKOHUEHHOE, MPEePBaHHOe noKyuLenie
tentative, conato, nicht beendigter Versuch), I nokywieiie Konuenioe
atus perfeetus, beendigter Versuch) WM Heyoasiieech npecmynenie
lit mangué; delitto maneato, frustrato; fehlgeschlagener Versuch),
roSTee B OKOHUAHIN [EAHIA (esh HACTYIUICHL ImpejHaMb-
DeHEAro ImocabrcTBid. B HeJOKOHUEHHOMD HIN MPEpRAHHOMT
Ky UIeHIH BeCHMA BAUKHO PABIHYNTH, IPEPRAHO An jbAHie 110
\ BHYTpEHHOMY CBOGOZHOMY MO6Y:E/1eHID, WIH [0 BHBIHUME 00-
 CTOSTEBCTBOMS, HESABHCAIIINT OTH BOIH BHHOBHIEA (0cmas-
eHHOE TL 60CHPENAIMCME0BAHHOE noKyuwierie): MO0 TOIBKO O STHME-
JBYMb IPHINHAMT YeTOBBET MOKETH IPIOCTAHOBHTE, HPEPBATh
uaroe TBAHIC, T. €. ILII KOLJA OHD He XOUeTd WATH Jalrke 1Mo
TH KB IPECTYILICHID, LI He MOKETH. Mramisuckie yueHsle,
'KOTOpSIe OTTBANIN MOHATIC HeyIaBmIaroc: IpecryIuIeHis o1b
oRyuienia’ '), TOBOPATH OJHAKO X0 CIXE IOPL O GMI3KOMB

1) 3aeryra BB ITOME OTHONIEHIN HPEUMYIIecTBEHHO NpUHALICKITH
lomaguosi (Genesi del diritto penale, Milano, 1836, § 679; cpapH. Bu-
nfanti, Manuale di diritto penale, Pisa, 1849, CTp. 91). Ve Bb Jang-
25
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O OTAAJIEHHOMD nonyme'ﬂiﬁ. To ke eamoe HAXOIUME BT JapM-
WTAICKOMD KOLEECE.

196. Kaxoe prigmie mME0TE HA Hakasamie OCTABIEHHOE,
BOCIPEIATCTROBAHHOE II KOHUEHHOE JIOKYIIeHIe W HeyIaRieecs
npecryiLIenie?

1) Ocmasaenroe noryuwienie, 1. €. NPEPEAHHOE OGPOROIBHO
EHHOBHHKOME, MMBETE MECTO, KOIJA EHHOBHEKB IO COGCTBOH-
HOMY CEOGOZHOMY NOGY#AEHI0 IIPiOCTAHOBIAETE: AambHkiimee
AbHCTRIe. A CHULIETS 415 BE HAIUTOKS, IPHTOTOBICHHEIH J1f
B mo, BIPYTS BRUNBACTE Ha 3eMID 3T0TTH HANHTOES. Bops pas-
OILIT, [BEPE, BHIOPATS WEEOTOPEIE TPEAMETH, M TOTOMT YAAIILI-
cd, He p3gph Huvero. Hayka u mourm Beh mopbitmia 3amomo-
AaTeIbCTBA COLIACHEL B'h TOMB, YTO HOEYUIEHIE OCTABICHHOC
HZOIEHO OHITH O€3HAKazaHHO '), pasymbercsa ecidm abgmie, co-
CTABIAIOIICE 3T0 MOKYIICHIE, CaMO 10 ce0t HE IMPOTHBOZAKCHHO
(qualificirter Versuch). K, pbumenmcs orpasurs M Marsnm npie-
MaMi, Iocah MepBoi JI03E 0CTARIAETE cBoe Hambpenie. Eema M
OBLID GOAEHT BCALICTRiC MpPUHATIA any, 1o K fomgens GHTL
HAEA3aHE 32 YMHEIILIEHHOE NOBpEXIeHie 3,ELOPOBLH.. Besnakazan-

pexrt mpyeckoMD 1794 r. (CT. 40, 41) paspo3HeHHl MOHATIA HeylaBINA-
T0CH IpecTyNIeHid U BOCHPeNATCTBOBAHHAT0 Hokywemnia, Ho, Tagp Karb
couymenie Pomaniosu mamewatano 1791 r., 10 BEPOATHO pejaKTOpPH
Jangpexra modeplnHyIu eBoe RossphHie H3E HTOP0 COYMHEHIA.

") Bb mkroropuxs WBefIAPCKUXD KAHTOHAX', COLIACHO IPEKHEMY
BO33PEHID, OCTaBIEHHOE IOKYLIEHie BIifeTH TOJLKO HA CMATYeHie Haka-
samid. (Temme, Lehrb. v. schweiz. Str.-Recht, Aaran, 1855, erp. 184). Bu-
Aousnbrenie »10r0 BosaphHia HaXoguMb y Otto (vom Versuch, Leipz.
1854, cTp. 84 u cIB1.), KOTOPHIT J0MycKkas He Ge3yCIOBHO Ge3HAKABAHHOCTS,
TpeSyeTs Al 9TOTO, YTOGE BUHOBHUKDL XBHCTEOBAI B IPOTHBYIIOI0MK-
HOMB eMEICIE, T. €. YT0OT TOTYach YHHYTORIIS CIBIAHHOE HMB {OTONE.
Ho o710 He Bcerza mpuMEHMMO M BOSMOWHO. ‘
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T OCTAB.ICHHArO HOKYIIEHiA Tpe6yeTs YIoA0BHAS MONUTHEA:
ARA3AHHOCTE MOEETH MOOY/UTE Kb IPIOCTAHOBICHID HAYA-
0 AhHCTRIA, 0C00CHHO ec.II BUHOBHUKG HE 3aKopemhsii 310-
€cIi Bh MUHYTY HCHOJHEHIA Bb IYIrh €ro NPOMCXOAUTH
K02 MEELY HCKYUICHICMS I ToJoeoMb coBber. IIporusymo-
0@ IPABHI0 TO6Y:EIAI0 OEH KB COBEPIIEHI HATATAIO Jhs-
, TaKDh KAKD HPIOCTAHOBICHIE €r0 He YCTPAHAI0 GBI OTBET-
TREHHOCTH. SHAMEHUTHe HEMengie yuenele, Zachariae
Lehre v. Versuch, Gotting. 1836 —39,11, 239 m exba.), Kostlin
leue Revision, Tibing. 1845, crp. 392), Halschner (Syst.,
00), Berner (Lehrd., § 104) 1 gpyrie yeMaTpUBAOTH A1
BHAKA3AHHOCTH OCTABIGHHATO IOKYIIGHIA €He YICTO I[PaBo-
e ocHoBaHIe. (OHO COCTONTE BB TOME, UTO €CIHI A1d HAaKazye-
171 MOKYINeHid Hy&HA 31ad BoAd U BHbIIHee rhamie, TO Ha-
ABYEeMOCTh YHIIYTOKAeTCsA M TOCTYIOKH Tepserh Xapakrepsb
ORYIIEHis, KOIA OAHO I3F TUXE YCJOBiH 6yJeTs yCTpaHEeHo,
€. Korjga 31ad Boad OyAeTs B3ara ooparHo. Ho kakums obpa-
TO, 4I0 BB H3BBCTHYI MUHYTY 0B10 IOKYUIEHIEME, MO-
5 IEepecTath OHTh HMB Bb CIBIYDOmYD MHHYTY? Dakte
) YMOJIUMEL COXBAHHATO HOTB3A CALIATH HE cOXBARHBIMB. He-
[0/EHO OTBPATHTDL OCYINECTBACHNELH Yiie OTYACTH 310i yMBI-
I%; MOKHO TOJIBKO IPiOCTAHOBHTL JAJbHBiilIee ero ocyile-
TBIeHie. IIpomegmee He BO BIACTH BHHOBHHEQ; HOCPEACTBOMB
PeMENEL CBOET0 HAMEBPEHid OHT He MOKETH IepPeHECTH CBOEro
'jmia H3b COEPH IBACTBUTEILHOCTI BO BHYTPCHHIOI0 COepy.
[(bIaHHOE e HMNH HAKazyeMo Kakb Thsfie IpoTHRHOE IEIAMT
CYIapeTBa, KAKP IhaHie omacHoe (K. 64). Takums o6pasoms
AKABAHHOCTH 0CTABICHHATO IOKYIIEHIA MOKETH GEITH 0mpas:
AHA TOILKO YTOI0BHO-IOJUTHIECKHMH, YTILINTAPHEIME, HO He
ROBEIMII COOGpaAeHiaAMH.

e e 2
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19%. Tlo xakuMD nofyscdeninms BUHOBHHETD MpPiOCTAHOBUIT
HOKYIIEHIe: 3T YIPH3eHill 1 cophCTH, M3H CTPaxa HAKA3AHIA,
U35 ONACHOCTH HIH COCTpajaHid? srTo Oespasimuno '). Phmm-
TEIBHOE 3HAYEHIe HMBGETH 37BCh TOMLKO TO O0GCTOATEIBCTRO,
NpepBaHo Iu rhANie o CBOGO,HOi BT WM e 10 BOXE B Co-
CTOSAHIN I[PUNY:EIeHis OTh BHBIMIXE 00CroArTelsbeIBh? sieHa
OpHTOTOBIACTE ANE U yi#e IMoJae1Dd ero MyRy HaxoJAmeMycsa
BB 0esmaMATCTBS; HO BAPYI'B BELINBATH AIb 33 OKHO BeIbI-
CTBi€ YIPO:KCHIA CO CTOPOHEI CIYEAHKH, YTO OHA JOHECETh
0 TOMB IOAHNIH. 31bch, KAKE COpaBelInBo 3aMEuaers Rauter
(Traité du droit evim., § 104), oTeTymIeHie 0TH TOKYIIEHIA, X0TA
H BEI3BAHHOE BHLHINUMGE BIiAHIEME, OLLTIO CEOOOLHO: HE CMOTDH
HA YIposy, #eHa MOTJa OTPABHTE My&a. Bompocs o cBoiicTb
TOOY®&/IEHIH 10 TOr0 He3HAYHTeIeHH 34bLCh, YTO game H (e3-
HPABCTBEHHOE MOOY#JeHie He YHHYTOHACTH G(e3HAKA3AHHOCTI:
BOPH BOPBAICA BH EBapTHPY, OTHEPH YKE 3aMOKH V KACCH
EPIOYKOMB, HO BCOOMHHIB, IT0 YEepess TPH Aud GyJers eme IIo-
J0#/CHA B Kacecy SHAUATENbHAA CYMMa, U OTKJAAHBACTE KPARY
JI0 TOTO BPEMCHI.

198, 2) lorywenie socnpenamemsosguoe, T. €. IpepRaHHoe

Y Mapmmragexiit kog. (69) Tpedyerh 11a OeSHAKABAHHOCTH B 3TOMD
cayual, 4YT00L BHHOBHHKD NpIOCTAHOBHIB IhAnie N0 packagHin, YTO
AECOOTBBICTBEHHO M HEHPAKTHYHO: HECOOTBETCTBEHHO, TaKh Kakb DTUMbD
cMEIINBaeTeA NPABO ¢ HPABCTBEHHOCTI; HeNpaxkTHuHo, 60 HETEH BO3-
MOKHOCTH YOBIUTRCSH, MCKPEHHO AU WIH NPHTBOPHO 5T0 packasmie. [hfi-
cTBYBMIee 3aKoHOZaTedscTBo (V4. Mm. 1610; YVa. IT. II. 1111, m. 1) Tpe-
fyerb TONE pACKAAHIA 114 3HAUMTE.IBHATO CMATYEHLA HaKasamin Bh cIy-
4ak, KOrza YYUHMBNI @HOLKOrS, MOTYNIMTH €ro BB caMoMb Havalh.
9710TB cayuyall HA3BANDL IOKYNIEHieMDB; HO OHT COGCIBEHHO OTHOCHICA
Buxe (%. 206). 3
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HE3aBHCANINNG OTH IPECTYIHUEA 00CI0ATEILCTRBAME, HMESTE
70 TOLJA, KOUJa BHBIINEE BlifHie, BOIpekH Bo.II BUHOBHM-
.ﬁpenﬂTc:TByeTL COREpINEHI0, HANP. fi ApHUbINBAOCE BE A,
lad ero YOUTh, HO B'b CiI0 MUHYTY b BEIXBATHIBAGTH Y MEHS
y#bE H3B PYED; BOPD BOWEIH Bh JOMB IOTACHHBIME XOJ0MD,
pHEACACTCA Yili¢ IPeJMeTa, KOTOPHIL ONT X0YCTH YEpacrh, H
, 9T0 MTHOBEHIiC 3acTHTalnI® ero. Ilo ecrm pHEmHEE 00CTOA-
@ILCTRO OBLIO TOALEO IIOBOJOMD I IPIOCTAHOBICHIA XBAHIA,
eIBIyerds HOJaraTh, 410 JhAHIe IPEpBaHo J106pPOBOJBHO.
b YEa3aHHOMD cAydYah HOKYIIeHic eHH OTPABHTL Myika
197), yrposa cAyHankl OBLIA 00CTOATEIBCTEOMD, XOTA I He-
FCANMME OTE BOJH IPECTYHHIEA, HO HE NPeATCTBYIOMUNE
Bauilo BompekH BoMI BuHOBHHEA. CylmecTBeHHOH IPHYHMHOMN
DPiOCTAHOBICHIA AbAid OBLIA 3TECH CBOOOIHAA BOJS BHHOBHH-
To axe camoe ZOEHO CRA3aTh O CIydab, KOTZA 3BHTATEND
JUTOTOBILIEL Yike ToplYie Marepialil I 3aRHTaeTh 0XD, I
PYyL'D MOABIMAeTCA 0Yps, PpasjaeTcd TpoMs, I BIHOBHHED He-
TyTaHBbLi OBANTD; LI KOT/Aa BOPD, CABIARE B3IOME BL Y-
~ aoft KBAapTHPh, YCTPAIICHHLIH BHAOME TPYHA, TOTYACH YAd-
- Jsercs.

- 499. Pazptmenie Bompoca,—0HID IH BUHOBHUKG IpH-
HY&ACHT MpiOCTAHOBHTH Jaibnbiimee abiicreie min e ciab-
JAIh 3T JOGPOBOIBHO, —HHOTAA CONPLKCHO Ch 3ATPYAHEHLAMIL
aKia saTpy/HEHid BCTpHYAWTCS Beerja Ha rpannmb ABYX® Io-
ATii. JTOTH BOHPOCEH UMEETH OOJBIIYI0 IPARTHICCKYI Bak-
0CTh, TAKE KAKH HAKAZYEMOCTh BOCIPENATCTBOBAHHATO IIOKY-
TeHis He TMoLIC/RATS MATbiimemy COMHBHII, I BB HAYED, HU
b, 3aKOH0ATEILCTEE: HEIB3d 0CBOGOXIATL HMPECTYIHHEA OTE
TBETCTBEHHOCTH TOTOMY, 9YTO CIy4Yai BOCHPEIATCTBOBAIE 0CY-
InecTBAeHID ero mpeanpiaria. TpyaHocTs IpeacTaBiAeTCs IIpe-
EMYMECTBCHHO IPU ONpeABIeHIN BREIIHNXD NPeNATCTBY OIUXE



198

oberoaTeIseTEh. CymecTRYers 11 HAKAa3yeMoe IOKYIIeHIe TOqb-
KO BT eIyuat npensmemeii nenpeodoauMbizs (i WHIOCH, YT00
yours A, 1 8% Ty Muny1y B BHXBATEIBACTE Y MEHs pyikbe), LIH
ke U Bh cIyuabk npenamemsiii yempawaowuss? PasooHHIED,
BOOPY:#EEHHBII IAIK0H, HamajaeTh HA NYTEIICCTBEHHUEA: HO,

BHJf HAIPABICHHBIH HPOTHRE cels MHCTOACT, ObAUTD. 3IBCh |

HpiocTaHOBICHIe MOKYIICHIS HEIb3s CYNTATH J0OPOBOILHEIME:
Paz0oiNIKD GHIG IPHHYLICHD YVAAIITHES I0TH ONACCHIEMD
6bITh youTEME. Ilpasga ows MoI'h, He CMOTPA HA YIPOKAIOUIY O
eMy eMepTh, MPoJoLEATh HANlaZeHie: HO OHE 3XbCh TOYHO Takxe
COCTOMTS IIOLD BIiAHIEME HOYTH HEIPEOLOIHMATO IPHHYEICHIA,
K4KB I TOTS, KOTOPHL BB COCTOAHIN NCUXHIECKAT0 IPUHY K IEHIA
CcOBEpLIAeTT HagasyeMoe AbaHie (n. 130). Bw mogofHOMT cIy-
dab opanuysckas opuenpygernia (Villargues, B I M., CT.
2, n° 47) ycMarpuBaeTs HAINIHOCTH BHEIIHATO IPEIATCTBIA, U
c1bjoBaTeIbH0 HAEazyeMoe IOKYIIeHIe (lentative caracterisée).
Ho ecam mmerolers GBLIG Hezapakens, 1, cIbIoBaTeIbHO, Ipe-
TATCTBIE CYWECTBOBAIO TOILKO BB BOOOpakeHill pasdoiinmka?
Heuenraa wpuenpyaenmia (O ppenhoff, 3. m. m., erp. 78; Ho-
cheder, B. IL. M., I, 204) cIpaBe(IMBO €UUTACTH TAROS 3a0.Iyk-
JeHie BHBIIHNME OPEeNATCTBieMb. TakmMs 0GpasoMb Bee PaBHO,
IbHeTBHTE N0 I MM MHAMO Ipemarcrsie. Bee pasmo, orka-
3HIBAETCS M BUHOBHHES OTE MOKYMIeHis MOTOMY, 4TO IpHOIN-
#aercA Ipyroe Mo, I IO TOMY, 4TO OHB H0Jaraers OyabTo
OHO IPUOMIEAETCE BB 000HX® CAyYaaxs yOkxjiewie ero ofu-
HaroBo. [pyroe rb10 BB YEa3aHHEIXD Bhle (k. 198 in fine) cay-
yasAxbe: TAME BHBIIHEe, Jake MHHMO@ IpelaTciBie He cyuie-
CTBYeT'h, TOIBKO BHHOBHHKG OTKA3EIBACTCA OTH MOKYHIEHid 110
BHYTPEHHUME MO0y ICHIAMD, BH3BAHHEIMG cyenbpiems. Eein
e BHbUIHee IPENdTCrBie TAKOro Poja, 4T0 OHO HOCPEJCTBOMD
M3BECTHAIO YCHIIA MOKeTH OHIIL YCTPAHEHO, TO IOKyIeHie
JOLKHO CYMTATH OCTABACHHEIME. Ilosommm®, 4TO BOPH IMpO-
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JICS TAKOME BB KBAPTHPY; HO BHAA, 9T0 KOMHATA, BH KOTO-
HAXOMTCS! KAcca, 3AlePTa, YAAIACTCH, XOTs MOCPeICTBOMD
OJAUIXCA TAME OPY/iil OHB MOI'h B3IOMUTE ABEPE. Bb aToME
1% MORymienie J04#HO GHTH Gesakasanuo. Ilaw pasGopa
IXTE CIYY2€RHs BHIHO, YTO HEIb3s TEOPETUYECKH Ompe bIuTh
00IE TPAHUNY MEELY OCTABICHHHIMT I BOCHPEMATCTBOBAH-
b MORYIIEHIEMT, I 4T0 BOIPOCH STOTH MOEETD GEITH pB-
CHB TT0 0GCTOATENLCTBAMS TAHHATO CIyYas.

RO, Karxs 101£10 HAKAZHIEATH BOCHPEIATCTROBANIOE TT0-
eHie? 1A PABHE C'b COBEPITCHIeM'D YN Msirye? M#tpanarasania
H0BAHA HE TOJBEO HA BHYTPEHHeH CTOPOHS, HO I HA BREIIHEH
41). Harasamie 10.kHO GBITH COPa3MEPAEMO HE TOIBKO GO CTe-
10 8IaT0 YMBICIA, HO U €O CTCICHELI0 pasBmria rhaniz. Br 1k-
1 KOHYEHHOMB, 062 MOMENTa, 062 0CHOBAHis HAKA3aHIdA, BOJSA
(BHCTRIE, HAXOAATCS BB PaBHOBECH. Bh mokymenin opeof.aa-
Th BOMST, 31BCh HE TOABKO IOETLACTBIC, HMBIONIEE BAEHOE
Hie Ha Hakasamie He HACTYIILIO, 1o I caMoe IBAHIe He KOH-
eHo. Ecm0s ML He 0GpamaT HalIeHAaro BHIMAHIA Ha 0T
DITerie 00BHXT CTOPOH's UPECTYILACH S, eCInts MH MACIITA-
ME HARAZAMIA CUITANL NPEHMYIIECTBENH0 BEYTPEHIION BIAY:
JOTIIECKIMD OCIBACIBIENT TAKOr0 CyGBEKTHEHALO BO32Ph-
OLL1a G5 HE0GXOAUMOCTE HAKABEIBATE O/HO Hambpenie mim
HHIMOE ITpecTyILIeHie, —HAKa3EBATE 0aBapUa, 3a TO, YTO OH'B,
KB mumers Qeiiep6axs, XoTEID 3aMOIHTH Bpara (u. 189).

T E R RS o,

BCerja MOKHO 3HATH HABHPHO, COBEPUILTS Ml OBl BHHOBHIIKE
*TYILICHIC, KOHYILI I GBI OW'D bAHIe, €CINGT He MPOU30ILIO
marcrsie. Hakaswnars B% TakoM® cayuah Ha paBEE cb co-
: WeHIeM's 3HAYMI0 OBl HAKASHEATH HA OCHOBAHIM HIpocTaro

peanororenia. Hempss, ropopurs Pocen (Traité du droit
v, liv. II, chap. 81), BROAMTH Ha ILIaxy u yoiiimy, KoToparo
PIBA ICHKUTH Yiie B MOTILIE, H TOI0, KOTOPAro MHNMAs &ep-
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TBa, 3ApaBa M HEBpeamMa pCTBACTEIC BOCHPEIATCTROBAMLA Mpe-
CTYILICHII, CTONTH CPEl 3pUTeIeif, 1T00h MPHCMATPUBATLCH
JICHOTHEHI CMEPTHATO TPHIOBOPA HAXB CBOMMB MHIMLIME =
Gifineit. YroJopHAd MOJATHER Tpefyers TOKE SHAUHTEILHATO
CcMATTEHiS HARASAHIA B CIYYal BOCHPENATCTBOBAHHATO IOKY-
mieHig: H60 ecImOT CTABHTH €ro Ha PaBHD CBb coneplIeniens,
70 570 TOOY# A0 Ol BUHOBHIKA JOBECTI ALIO A0 KOHIA IpH
IepROMB YAOGHOME CIydak.

204. Bs maysh T0YTH eXUHONACHO MPH3HATOTE Heo0X0/II-
MOCTh HAKAZHIBATH TOEYIIEHie BOCIPENATCTBOBANHOS HCCPAE-
HEHH0 MArYe TPOTHED COBEPIIEHIA. Dro BozsphHIC IPH3HAHO
yike ITaTIAHCKIMIT IPAKTIRAMII, 0coGeHHO TOLH BIAHIEME K-
HOHIICTORT, KOTOPHIC ompejbienie CMATIEHHATO HAKA3AHIA 0-
NpABIRIBANL TEME, 410 Bors X0THEID TPEeOTBPATUTE TMOCTBL-
¢TBie, YTOGH 3AMITHTE TARIME 0GDasoMb BHHOBIIEA IT mojiBep-
THYTH €r0 Menhe CTporoMy B3BICEAHID. SaMBIareIbHo, ITO Yike
y Mrarona HAOIuMB OTY MEICIE. Ows TOBOPHTD, ITO €CIII
BIIHOBHIKS HE COBEPINITH IPECTYTLICHIf, 3T0 JHATITE, 410 remiii
pacmpocTeph HALh HUME CBOC MOKPOBHTEIBCTRO. Dpaniysckii
KOJeKCH, TMOXB BISIeNE Teopin yeTpameis, CTaBATS: BOCIPe-
IATCTBOBAHHOE NOKYIIeHie HA npecTyIIeHIe (erime) M HEY-
papieecss TpecTyILIenie (crime) Ma pasEb €B coRepIIeHieN's;
NORyIIenie ke HAa NPOCTYHOKD (délit) TOpTeHATD HAKA3AHI0
TOIBKO BB CAYIAANE, 3AKOHOMT ONPEABICHHBIND. Ty CHCTEMY
OXY®AAOTH BCH GPAHIYSCKIC aBTOPHL. Oma HeenpaBe InEa, He
TOIBEO TO MOBOXY TOCTABIEHIA HA PaBHE MOKYUIeHiA ¥ COBEP-
meHis, HO H IO NOBOAY IPOM3BOILHATO pasmmyis crime 1 delit
J10 OTHOMICHII0 K’ IOKYNIEHID. BT MPOTHBYNOIOKHOCTE @Pat-
nyscKoii creTemb, NPUAATOH CB HLKOTOPRRMI U3MBHEHIAMIT KO-
JMeKCAMH JCHAHCKIMG H GPasiIbCKIMD, CHCTEMA MHOTHXD Tep-
MAHCKUXD 32KOHOZATEIBCTBH, KOJEKCH HTASCELf 1 HBROTO-
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HIBEHNAPCKUXs KAHTOHOERS, 1 Yao#k. V. 1866 r. (114
>
9) ONpeALISIOTH IOCTENEHHO G0Ibe CTporoe HakasaHie IO

mpecrymienie. I'panmma memay nuvu Oy/eTs 0CA3aeMa, €ciIH
MEL I[pe/ICTABIME MOI0KNTEILHOE ONpe/bleHie. KOHIGHHAr0 Io-
- kymenia. Ilo oOBKEOBEHHOMY OIperbIEHID CEH OGBERTHBHOH
TOURM 3pEHIA, MpecTyILIeHie CYHTAETCH OKOHYEHHBIMB, KOTAa
OBHIET CIBIATE BCE, wmo Cb €r0 CTOPOHEL 0blio HyskcHO
Al copepuieHia npecrymienid. Takoe onpejbiemie IPHHATO
'EOIeECAMII BOPTeMGEPICKING, OPayHIIBEiirCRIME, 62 CHCKIM,
'FAHOBEpCKUME 1 JapMIITaickiMBb. HampoTHes T0ro 3akoHoza-

. )
D) V. IL. IT. He cmaArdaeTd HaKasaHid B HEyJaBIIeMCA TpecTyILIeHin.

26
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TelbeTBO cakcoH. (40) m phiicryomee (Yioxw. I 115
Yaowz. lap. llon. 122), cMoTpsa eb CyOHEETHBHOM TOYKH 3phais,
CUNTAITH NOEYIIeHie KONYEHHBIM KOTAA BHHOBHHES CORep-
s BCE, TTO CUUMALT HYICHDIMG LIS npnﬁeneﬂia CBOETO HaML-
penist Bp nemoanenie. O6a sth onpexbienia ommbounsr. 1lep-
BOE caMo ce@h mpoTHBYPEUMTE, W00 eeld BHHOBHIKE CAE-
JaTb BCE, YT0 GHLIO HYKHO LI TPOH3BCACHIA 31ar0 IOCASICTRI,
TO MOCIECTRIE 5TO A0JKHO BIOIHD HACTYNHTH M IpecTyILICH e
AOIAHO COBEPUINTHCH, TAKD KAKS Kb TOMY, YT0 HEOGXOJHMO A1
CORCPIICHIA, CILAyerh OTHCCTH W JOBKOCTH, H HAAIERAIIEE 00-
eyskAeHie BCEXD 00CTOATEIbCTRS, H COOTBBTCTREHHOE 06/AyManie
1 YOpaplemi¢ HPUYHEHOW CBA3i0 Bo BEbumeMs wuiph. Ilo
BIOPOMY ONpPCABICHIID Eakj0e MHIMOE IPECTYIICHIE MOMKHO
OBITh HAKA3BIBAGMO KAKG KOHYEHHOE IOKYIUEHie, HIp. €CIH KTO,
#Helad IONHTE IPYTaro KN3HH, MOJHECETH €My BB HIOXATCID-
HOMB Talaxh pacTeprelii BB mopomexs 3y0s Tpyma. Boake
COOTBLTCTBEHHO ONIPEILICHIC OPAHI. KOXeKca I IPYTUxh CIb-
Ayownxs emy: leyjarmeeca mpecrymienie CYmECIBYeTH
TOTAQ, KOr/a MOCIBACTRIC HE YIAI0Ch 0 06CTOATEIRCTRAME He-
3aBHCEBILMME OTH BOMII npecTymHuka.” KEume Bripasureisnbe
ompejkienie apeTpiiickaro kof. (8):.,MoKyleHie TOLICKITE Ha-
Ka3aHiD, KOI/A BHHOBHUED IPeANPUHANE Ihamie, cedyujee Ko
OmlicmeuMesbHOMY UCROANENII0, HO COBEPIICHIC HEe HACTYIILIO II0
HEIOBROCTH ILI IO ApyroMy mpemgrersio.t OfHako & 9T0
obmee onpepbieHie aBCTPiil. EOA. He pPasiHyYaeTs KOHYCHHATO
U HeZOKOHYEHHAro IMOKYIICHIA.

' 203. U065 BE omperkienin HeY/aBUIATOCS IMpecTyILie-
Hisl YKa3aTh OTIMYHTCILNBIA €r0 YepThl, CIBIYEeTTh COeMIHuTb
ompefbIeHie SPAHN. U ABCTPii. KOJEKCOBD TAKHME 06pazoMb:
»HeYIaBlleecs NpecTymienie uMLeTs MECTO TOTa, KOrja BI-
HOBHUK® HCHOIHHIG ALfHie, Befymee Kb AbilcTBUTEIBHO-
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COBEpIICHIW, HO HamkpepaeMoe HOCIBICTBIE HE HACTYMILIO
00c10ATeILCTBAM:, HE3ABHCHBUINMT, OTH BOJI BHHOBHHKA
. s BRICTPEINAT B A, HO IY.IA OTCROMHIA OTH 3ACTEHEKH II0-
). Cabgyomiii cayvaii, xamymiiicsa cpasy MEIMEME Irpe-
Yﬁ.UEHieM’B, COCTABIAETE Hey/Aapiueeed npecr. S upmmt.amsa-
Ch BH CYMEPEAXh U3L 3apMKEHHATO PYXEBA BB B, crosamaro
0(B ACPEBOME, I CTPEIAD, He 3aMBTHES, YT0 OH'D B 3T0 MLHO-
mie yiaonied. Ho eemnés a yeuyrhpes B, Basics sapmkats
ybe, W NPUNBINBAICA YiEe KOIJa OHB YAAINICH, TO Bh
OMB CIyYal CYIECTBOBAIO OB MHHMOE IIpecTYILIGHiE:
yAarzenie b HCkI0YaeTh BO3MOKHOCTE HAYAIA HCIOIHE-
i, M CIBI0BATEILH0 IPeJIpPHHATOS MHOI IBHCTBIC HE IO-
eI0 KB IbiicTBUTEIRHOMY MemonmeHin. Yrto kacaercsa mpe-
Lienifi, BH KOTOPHXE EBAHIG COCTONTH USH paa Jbicr-
, MOKHO €EA3aTh: YTO HeyjJapIieecsi NpecTyILieHie mwk-
MECT0, KOTAA nocaminee HeobTodustoe Omiicmeie, —ILIH, KAKD
Bopurh Carrara (Programma, ed. Lucca 1860, crp. 129),
mwonee 3usepuiaiouee Omviicmeie (ultimo atto consumativo),—ue
10 TOCABACTBIA (HOp. KOTJA OTPABICHHENR, B CILcTBie
THI, 0CBOOOHICA OTE A1a), WU e KOTLA 0THO H3h XBHCTBIl,
MIIECTBYOIIX'D 3asepuiaiotemy, OLLI0 Heroauo (n. 191) mmp.
[HOBHUED HE pACHyCTHIL MInepalsuaro g4a (cpas. Caxrara,

204, Heynapmeecd mpecTyILICHIe MOKETh HMETH MECTO
ILKO BB TAKAX'> MPOTHBOBAKOHHEIXS ABAHIAX, JMs1 OEITIA KO-
[OPEIX'S 3aKO0HE TPeOyeTs HM3BECTHATO MATEPialkHATO BpPEIHATO
CIBACTBIA, T. €. Bh TAKD HASEIBACMEIXE MAMEPIAAbHLITE npe-
Jeniaxs (n. 175), KakoBE: y0iiicTBO, H3THAHIC MI0AA, SAEH-
eILCTE0. BT IpecTyIIeHiaxs &e ©OPMAIbHEIXD, — 1151 OBITiA
OPEIX' OCTATOTHO COBEPIICHIC M3BECTHATO [IhAHis, HACTYII-
Hie e H3BBECrHATO IOCILICTBIA HE HE00XO0LHMO,— MOKETH
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UMETE MECTO TOABKO HCIOKONYCHHOE NOKYIICHIC, HO HEYIaB-
Ieecd IPECTYILICHIC HEBO3MOAHO, HIIP. B COCTABIEHI O I0HK~
HATO JOKYMEHTA, Bh MHOIOOPATIN, BE H3HACILIOBAHIN, BB 060.1b-
IIEHIN U B BOPOBCTBE, KOTOPOE ¢’ OBIATEHIEME BEmIH CUITA-
€T COBEPUICHHBIME. 315Ch MEEIY IMOKYNICHIeMD IT COBepime-
HieM' CpeHAA CTYIICHD, T. . Hey/aBlieecd pecTyILIenie, He Bo3-
MoxHa. B® eryuat commbuif, — cyumeerByers JH Bb JAHHOMD
cay4a’ HeyIapIIeecda IpecTyILIeHIe I Y&e COBepIIeHie, — 0.1k~
1O 00paTHTH BHIMAHIC HA 33KOHHOE OHperbleHiC IAHHATO Ipe-
CTYILICHISL T. €. HA TPHIHAKI, COCTABIADINIC CYIIECTBCHHEL
yeI0Bid ero ouTin (1. 180).

R05. YEazaHOII BEIIE OCHOBAHIA CMAIYEHisS HARAZAMIL,
B CIyuah Mokynienis, TpedyIoTs IpHHATIH TAKOTO @ IPABIIA 110
OTHONIEHIW KT HeyAapmemyes npecrymicuio. Hb1n commbuia,
9T0 34ECH CTENeNh BUNH BHINE Hekelu Bb IMOKYUICHIN; HO BCE
TAKI HAKAZYCMOCTh HILKC HARA3yeMOCTH copepuenid. Bw me-
VJaBIIeMeA IPecTYILIeHIn HETH PaBHOBLCIA MeELY BHYTpEH-
HE H BISIINEI0 CTOPOHOD, TAKh KaKh CYIECTBENHAS YacTh
mocxbauel, mocxbyersie, me macrymmio. Hiroropsie morara-
10TE,9T0 CIyYail He MOKeTS 315Ch HMETE BIiAHIA Ha HAKAZYEMOCTE.
Oamaxo #H ¥ B BOCHPENATCTBOBAHHOME IOKYIIEHIN Caydaii
COCTABIAOTE NPHYMHY HECOBEPIICHIA IPECTYILICHIA I fesnana-
3AHHOCTH, HIP. A, COCTARUBH NOLI0KHOE MHCEMO B, oTmpagismer-
cA OTH €ro HMeHn Kb B, 4100 MOIYYIUTH OTH HMOCTBHAIC
Oyapro 68l Tpedyemsie B ensry; B, BBeIeHHELE BE Ba0 Iy EEHie,
Y BHIHIMAETH GyMaKHIKD; HO BAPYT'S CIYUAiHO BXOMUTE b 1t
UCTHHA 00HApY&EMBaeTcs. Eeam MBI mpu3HaeMs HacTYIEHIe Mo-
CIBACTBLA ®AKTOMS BILIOIMUMD HA MDY HAKA3AHIf,TO U eAyyail
HE MOETs HeMMATE HEKoTOparo Ha Hee BIIAHIA, TAKE RAKH JIA
HACTYILIGHIA OCIE ICTBIA HEOGX0IIMO HETO.IBED COOTEETCTBEHHOE
ABHCTBIC BUHOBHHEA, HO H COXbIiCTBIC CILIb IPUPOJE U COOTRET-

~
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ereeHnad BiikHad oderanoBLa (v 176). Eean cayuaii umters
BIIAHIE HA YBEIIYEHIe HAKA3aHiA, Korja oHO cOxbiicTBYers Ha-
CIYILICHII0 MOCABACTRIA foqbe HAKasyeMaro MPOTHRE IHpelHa-

- Mbpennafo BHHOBHHLEOME (HIP. VAaph KYJIAKOMB BE TOIORY

| EPUMIHACTD CMEPTh A MOTOMY, YTO IOPAKCHHEL GBLTH PACITOI0-

HEHD KD AHOILICRCHYCCKOMY YIApY), TO ONB TOMKCHE HMBTH
BAIAHIC 1T HA CMACYEHIC HAKAZAHIL (#: 114). SamuTouen ypas-
HEHIA HeyIABIIATOCA NPeCTYIAeHid ¢h COBePIIeHieMT II0 oTHo-
HIEHI0 X'b HAKARAHIID YTREPEIAWTE, UT0 B IEPROME IhsiHie KoH-
UeHo cyOnexTnRHO. OJHAKO B, HE TOBOPA Yike 00 0HOCTO-
POHHOCTH TaKoro Bo3spbHid (k. 41 1 200), MOKETH CIYUITHCHA YTO

- DpecryILieHie Heya1och IMOTOMY, IT0 BUHOBHHKE He MMbITH J0-

€TaT09HOI PEINIMOCTI, IT0 €ro IPecTyIHAA BOIA HE OELIA CTOAR
CILILHA KAK'h BOJIA TOT0, KOTOPEL 15HCTROBAIE B T0Z00HOM C.IY~

‘¥ak ¢B GOJBIICID OCMOTPUTCABLHOCTIN.

7

~ 206. Bp noxymenin BHHOBHIED CHIC TOCHOJCTBYEIH

Hagh IHEAHICMD, OND GIE MOEETH OTICTYNHTEeA. Bb meyian-
menes IPECTYILICHIN DBHHOBHHKE KOHYILIE IpeXHaMEBpentoe

. BMF rhaHie; B3ATh OOPATHO TOro, YTO OHB CIBIAIE, €My He

~ BOBMO:KHO. Ho 85 uspheranixs CIYYaAXE OHB MOEETH Ipery-

~ KOLJia BHHOBHHKT - BELKHJACTD IOCIHICTBIS.
\ pedenka BL yeAUHEHHOMT MECTS; II0 NpPOMIECTBIN U3BECTHATO

. mpeguth, npedomepamunb 8pedHoe nocamIcmere. ITO MOKEETH

CIYYNTLCS, KOTJAA MEKIYy KOHUCHHBIMD ABAHICME H HOJIHHNT

HACTYILICHIEM's IOCTEICTBIA JOMEHO HCTEYL M3BELCTHOE BpeMs,

Marr ocrasmia

Bpemenm, oHa 13H pacxaaﬂiﬂ IO ODaceHisi OTBBTCTBCHHOCTH

~ Bosepamaercs, I Gepers Pe0eHsa, b KOTOPHIME IMYEro Xyjaro

| He cayuLioch. BUHOBHAKS MOM0OENIH TOAH COIOMEHHYI0 Ephl-
| HIy 333KKEHHEIC YT0/0b5, HO BRIHYTE UXD 0 Renpimusd ord. 0f-
| HAKO 5%'h, €C.II BUNOBHHEE Yike IIepPecTacTdh TOCIOLCTBOBATEH

- HayB mocabIeTBiCMD, TO MEPeMBHA HAMBpCHiA, KAKB HE MOIY-
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mas y&e IMETh HIKAKOTO BALAHIA, HE HMBETE 3HAYEHIA 110 OT-
HOWIeHII0 KB HakasyeMocri. Mats BosppamaeTes Kb pPeOeHKY,
HO OHD YiiC YMEPE BCABICTBIC X0I0Ja I CELICHT IIKIMI
SBBPAMIL; 3aHTaTe b, @B COMETh Ch YepIALa, BO3BPAIAeTes,
T100% BEIEYTH BUEAKEHNOC YTOTHE, MEEIYy THMT, OIOHB Yike
00BA1D BCIO COTOMEHRY 0 KpETy. Cakeonckiii Koxekes (42) mpej-
BUIATE IPeIOTBPAINEHie HOCIBICTBIA, I CYNTACTE: €rO0 CMIAr-
YAOIIME  00CTOATCIBCTBOME; TOLE CAMOE HOCTANOBIACTS Ihii-
CIBYIOIIE 3aKOHOJATEALCTBO IO OTHOUIEHII Kb 3/KUTATEILCTBY
(r. 197, ccorara). B atoms cIydat Ko ©pamui., .6a3ap., ura-
ALAHCKI{l M JpyTie 0CBOGOXIAWTT BIHOBHHEA OTH HAKASAHIA.
Apyroe xtao, eemn wup. kro ykpajers Bemb m OTIACTD cer
3IECH CYMICCTRYeT’ COBCPIICHIE I YHIYTOKEHIC HACTYMHBIIA-
T0 yike mocIBICTBIfL.

2079, Haxonens M AOLKHE 06paTHTL BHHMAHIC HA TO,
170 COGCTBEHHO KOHYEHHOE IOKYIICHIE T HEYAABIIeecs IPecTyIi-
Jenic—ge oxuozHaTymin mowsnris. [loustie neytapmarocs mpe-
CTYILICHIA Moambe. MeiE 1y KOHYEHHBIND MOKYUICHIEMD, — KO-
TOparo OTAMIATENLHAS 9YepTa COBEPIIEHIe MOoCTBIHATO HEeo0Xo0-
AOMAro rLHCTBIA, — U HeyIABHMCS HPECTYILICHIeMD IeKUTH
H3BBCTHELA IPOMEKYTOKD BPCMCHII, KOTOPHIl BEIIOIHACTCHA 00-
HApPY/KEHIeME CHTH MPHPOAEL, HIIP. Bb MOAKOrE KOHICHHOE mpe-
CTYILIEHIC 3aBepIIACTCH Bh MIHOBEHIE IONOKEHIS YIOIbS HOAD
EPHINY; cIBAyomIee 32 TEMG BpeMd, —Bh TPOI0KEHIN KOTOpa-
TO pasrapaloTes Yro.ss, o0pasyercsd ILIaMs 05}:’B&TBIB&GT’£ co:
JOMY, I BIPYTs HATHHAETE HJATH IPOIUBHEI M0, KOTOPLI
TYUIATT OTONb,—OTHOCUTCS Yike UCKA0YNTEIRHO Kb 001acTH He-
YAaBuIarocs MpecTyILIeHis, Kb KOTOPOMY, HAPaBHD €5 omouqefl-
HEINE TNOKYNICHIEMS, HPHHAATEKATH BCh MPEAUIECTEOBABIILLA
AbAHIA.
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OTABIEHIE I11.

Yuaacrie 85 upecrynmenim.

A.  06% yyacrin BooSiye.

@08, Pascvarpupas BEBumDO CTOPOHY HpecTyILIeHis,
00pamam TPeHMYNIeCTREHHO BHUMAHie Ha ILiicTRie, a ne
BHHOBHUKA. ME mo1aranm, yro CYOBEKTD ALAHiI— e mRIyHoe
0. OfHako #&B HWHOrAA cayyaeTes, wro TpecTyILieHie corep-
ACTCA  COBMECTHO HECKOIBEHMH IHUAMHE, LaK® PERYILTATE
MHATO COTIAMICHIS, KAK'h ILIOAD OOMCH RCBMH MM BUHEL
PECTYNHAA PENIIMOCTD, IPHIOTORCHIE 1 HCI0IHeH e MOTY1E
b PA3XBIEHBI MEXKIY COOCIIHHKAMIL, WiN ke RQGE bl T35
IXP IOPHHAMAETH HApaBHE CBb JAPYTHME 'y'{a_cTie HA KaEL0H
&mynexm Pa3BUTIA JRAHIA. OJTHMT NpPEIMETOMD SaHIMACTCH
qeHic 00b YIaCTIH R IpeCTYILICHIN HIH O CTEYEHIN IPEeCTyII-
IEOBD  (concursus delinquentium, complicita, Theilnahme am
rbrechen). Korza cymeersyers taxoe coyuacrie? kakie ero
1? 11 KaKoe IIXE BlisHie Ha Hakasamie? BoTs camire BAKHER
BTOMB YYEHIH BOIIPOCHL

"\ RO, 061 yuactTin MOEHO TOBODUTH TOABKO BE IpecTym-
1AXE YMBIILICHHLIXD. Heyupmutennoers i yuacrie an Ipe-

AEHill, HT0—/IBA TPOTHEYIOAOKHELA OHATIS. Yyactie 1 co-
ONTIIICCTRO COCTOATT BB CO3HATCABHOME COBMBCTHOME [gbil-
Il HECROMLKIXE JHUD ATA OCYMECTRICHiS ofmaro mpeerym-
HAMLPeHIs: KaEAB U35 COYUACTHIKOBE [OMKCHD EelaTh
THBO3AKOHHATO MOCABACTBIA. CyIIecTBo &e HeyMbIILICHHOH
COCTONTT BB TOMD, YTO BUHOBHHKT He IMEIT HAMLpeHis
aTh MOCALACTBIE, KOTOpoe Ipou3RejeHo ero xhamiems. Mo-

:&',‘-" el

s |

P
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KETD CLYMHTCA, YTO 0T Ge3MeYHOCTH ILIA HEOCTOPOKHOCTH HE-
CROMBEEXT JIMI'b TPOH30iiieTH BpeAuoe MOcALACTBIe, HIp. T0-
AKaps WM cMepTh. OIHako &b THXD INND HEIB3A HAsEaTh €0
VIACTHHKAMIL, CORUHOBHBIMI: EQGKJ0€ TI3h HIXD 0y AeT® OTBE-
JaTh OTTBALHO, CAMOCTOATEIBHO, 32 CBOI BUHY. PaBHBMD 00pa-
30MB HEBO3MOKHO HEYMBIILICHHOE Y9acTie BH YMBIULICHHOMD
npecrynaenin gpyraro mma. Ciecaps, — BONPERI 3AIPEINEnin
ITPOJAIINALO HEI3BLCTHOMY Iy OTMEIYKH, IOCPEJCTBOMT KO-
TOPEIXS Gy/AeTH COBEPIIeHA KPaka,—He AL3f CYHTATh YIACTHI-
KOMB BB Heii, eclH OH'b IbiicTBOBATE 0€3H HaM'EpeHiﬂ IIPHHATD
yuactie BE D10ME NPECTYILICHI; OHE MOKETS 0TBEYATE TOALKO
3a HECOO.110/[eHie TMpe/IHCAHHO0H 3aK0HOME 0CTOPOERHOCTIH. Tome
CAMOE KACACTCS T XIMUKA, KOTOPHIl ¢ HAYIHOW WHIBH 00hAC-
HAETT APYTOMY Iy CHOCOOH OTPABICHIMA, HEOCTARISTIOMWIIA HII-
KAKIXE CTBI0BD Bh OPanisMB; MY ThMb Kaks 010 IHIO0 BOC-
MOAB3YeTCs TAKHMB 00BACHEHIEMD 111 copeplIeHisa yoiiicTBa.

24¢. llpemze wkMB TPHCTYNHIL Kb yYeHio 06B ¥-
YACTIH BH NMPECTYIIEHil I O CTeTeHill HECKOIPKIXE D
BB OJHOME 1 TOMB € IPECTYILICHIN, 00paTiun BHEMAHIE HA
70, YTO MEL IOTAHEL 315CH OPPAHIMITLCS U3Y4CHIeMD yuacris
BB THCHOME CMEICTE T. €. TAKD HASEIBAGMATO CMEUEHIA 603MONCHA-
20 (concurs facultativus) Bb NPOTHBYIOI0KHOCTL emeuenino neol-
wodunomy (e. mecessarius). Credenie BOMOMKHOE €CTL TAKOC
yuactie HECKOIBEIXD JING B OAHOME Il TOMB e IpecTymle-
HiI, KOTOpoe HE COCTABIACTS CYUIECTBCHHATO €ro yeaoBid.
Do cTeveHie I HAHBAETCA BOSMOKHBIME IIOTOMY, 9T0 IpeeTyI-
J1enie MOEeTs GHITH PABHLIMNG 0GPABOMT COBCPIICHO O/(HIME M
whcxoapEnMI muami. Takoe cTeyeHie MOEETH CYIIECTBOBATH
BE y6iiicTsh, BB BOPOBCTRE, 0GMawh M T. X Hamporngs TOIO
BL CreueHin HeoOXOoZHMOME ydacrie ABYX'H HII Goabe qUb
oﬁy&nommaem HOHATIe WpecTyILIeHis o Toro, Yro 0e3b

209

”»

CTisl HECKOIBRAXD MNIE MPECTYILICHIe HE MEICIMO, HIIp. B
peA0OSBAHIN, BH IOGAUHES, BB OyHTE, BB COCTABICHIH
KN PasGoinnKoRE. Creyenie BO3MOAKHOE €CTh IOHATIE 06-
©) HE CEA3ANHOE ¢ HOHATICMB TOTO ILIM JpYTaro Ipecryli-
3 MEELY TBME Kakh cregeHie HeOOXOAUMOE CBOHCTBEHHO
IBEO HEKOTOPLIMG IPECTYILICHIAME, KAKEL WCIEKANNIee 35
cymuocr. [loaromy o creuenin HeoGxoAUMOMT CIbIyeTh
. OpUTEH BH 0COGCHHOIT YACTH YTOIOBHATO IPABA IPH M3YYCHIM
jaro 3L MpeeTYIAeHii, KOTOPHIME 3TO CTEUeHie CROICT-
0. He rorxmo ewEmmears Taxoii 10puduueckoli. Heo6xo0uMo-
CMmeuenis Ch (iaxmuueckoio, T. €. KOIJa BB JAHHOMD cAydas
151 COBePIIeHIH IPECTYIACHIs, 10 06CTOATE IECTRAM IIPe/ I pid-
il WL TI0 IIOBOAY WHIUBU/yalbHOCTH BHHOBHIKA, HY#KHO €O-
HCTBIE IPYTHX'D JUIB, HIp.: BS 321y UICHIN I.IH H3HACHLIOBAHIML,
|ECIE BUHOBHUED OTACASTCS CHLIBHAIO CONPOTHRIEHIA; BH BO-
[POECTRY, ecm IPeMeTh BOPOBCTBA HE MOKETS GHTH YHECeHD
HIME JunoMs. e cMoTpsa Ha Taky® ©arRTHYECKYO HEOOX0-

ieds: 00 Takaa HeoGXOJUMOCTh He HMEETH HITYEro o6maro
» CYNICCTBOMS ITUX'D IPECTYILICH]H, Takh Kakh OHH MOTYTH
ITh COXBAHEL U OJHUME JHIOME. Eie BB IBYXE CIy4agxs
00X0[IMOE CTEYEHIe eCTh TOABKO MHIMOE: 1) KOrja credeHie
0CTABIACTS OOHIKHOBEHHYI ©OpMYy IpecryiLienid, HO He 06y-
MOBIIIBACTD €10 ObITisA, XOTA Bech yuacrBylouiie IBHCTBYNOTH
OJB BILAHIGMD OJHOTO U TOrOke HaMbpeHid, HIOP. BB Tocylap-
:;'Bennoi?i u3WEHB; 2) KOrjJa cymecTByers coxblicTsie HBCKOMb-
SEX'D TG, HO JAK€ HETH €IHHCTRA IPECTYIHATO HAMBPEHis
8KH BE [PeIBUAYIIENT cIydak, HOP. BB YLKPHBALEILCIBS, BB
eAoneceHin o mpecrymeniu (n. 213, 214 nusce), Bb CBOJHI-
CTBE 10 OTHONICHIN EB mperwdofbaain. Ocrapisis BL CTo-
JOHE credeHie HeOOXoAUMOe, 3aMETHME, YTO OHO MOKETEH OHITH
Pasgiieno Ha ApL rpymel. Mepsan cocronrs Bo B3AHMHOMB €O-
27
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XEiicrBim Hambpenie I TATEILHOCTs CYOBEKTORS IONOTHAIT-
CATAKAMD 06Pa30MBb, UTO, OTIPABIAACH OTH IPOTHRYMOI0EHEIXE
TOUEEH, BCTphUaeress B OJHOH LM, BB ONHOMT actus delictt
(upemodoxbsnie, moernuoks). Ko emopoii pynm mpuHAZLIE-
AUTH cOBWECTHOE IBHcTRiE BE OJHOCTOPOHHEME HANIPABICHL,
AT OCYIIECTRICHIA 00WAro MPOTIBOZAKOHHATO HambpeHid (Bo3-
cramie, croIenie ‘).

244. Ilo TpeMs MOMEHTAMD BPEMEHH PasIBIATD yuacmie
BOSMOHOE HA npedwtecmeyiowee, COBPEMENNoe T NOCALOYIOUIee
33 TpecTyILIeHieMb (concursus antécedens , concomitans et sub-
sequens). lIlepeoe coBepliaeTcs TMOCPEICTEOMD cOFbIiCTRIA KB
IIPHTOTORIGHII0 A0CTABICHICMD CDEACTRD, ~yCTPaHeHieM® Tpe-
UATCTBifl M IMoACTPeRaHieMB; cIbI0BaTeIbHO, 33 MCKIINYEHIEMB
MOACTPEKAHiA, BTO COOCTBEHHO HE €CTh yuacrie BH IpecTym-
aeniz. BTopoe COCTONTE BB COABHCIBIN IPH CAMOMB COBEP-
mreHin npecrymienia. Tperse—BB mocoGieHin BHHOBHIER, CO-
BEPIIUBIIATO Y€ IPECTYILIEHIe, HIP. YEPEBATEIECTBO, HeL0HE-
ceHie 0 COABAHHOME NPECTYILICHINM ; HO TO, UT0 HACTYHAeTD
HOCTB cOBepIIeHis Xbanif, He MOEKETH COCTABIATH €ro Hepas-
KBIGHOM YACTH: 3TO OTALIBHOE, CaMOCTOATENLHOE IpecTyILIe-
pie. TaROME 0GpPasoMs YKasaHEOE j(hJeHie THIIENO OCHOBAMIfA
U He TpEACTABIAETT IPAKTHIECKON IOJB3EL, IIPEHMYIeCTBEH-
HO TO OTHONICHIH KT CTENEHH HAKA3YEMOCTH: MO0 HEIb3f Ha-

1) Oru ged rpymms Schiitze (Nothwendige Theilnahme, Leipz., 1869,
erp. 318 cabi), mwsobpamaeTh BB cﬂs;rymmem‘naqepmﬂiu:

liepsaa wpynna.

A,
A, E. \ &
I ABsanie
B. /

Bmopaa pynna.

abanie
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pers QUPeABINTh GOIBNION IIN MeHbuell BHHOBHOCTH Kak-
0 H3F ITHXE TPCXH BHIOBRE Y'IaCTiH.

- @8%. OcHOBHIBAACL HA TAKOMB ONMAGOYHOMD IbICHIN, Hay-
| M300phJa Pa3MIYNLIC CTEHCHHI I OTTHHKN CTGYCHIA; 9T0 M
BeleH0 BT Gasaperoe yaomkemie 1813 r. Sromy mpumpy o-
I50BaII KOJEECH: Npekniii o1bjeHoyprekiii 1814 r., ramo-
epCEifl, OpayHIIBeiirckiii, cakcoHCKid, ImBeHuapekie m Nii-
ylomee 3akonojaTeIberno. Takis MoxpoGHEnT rbiemis, Byk-
TOr0, YT0OB AaTh CYAbL BO3MOEKHOCTE MPOMBHOCHTH CIpa-
MBEC IPUTOBOPHL, MOBEIN K% 3amyTaEHoerH. Kpomt roro
BEOTOPEIA H3% 3THX'B 3aKOHOZATEILCIRE (Y. Umm. 124; Yao
1L 131; carc.; moneps. u Gasmiefickoe) 3a mocrbiyomee
cTie, coCTOAIIee Bh YKPHBATCILCTES - MOJaraldTh HAKA3A-
€, COCTaBIANINEe IBLCTHYI0 YACTH HAKAZAHIA, OMpexbIeH-
r0 BUHOBHUEY; KOJEKCHl $PAHIY3., HCHAH. W OPasil. CUl-
A0TH TOE YEPHEBATEIel YYACTHHRAMI BB IPECTYILICHIH
plices). OfHARO HB yEpvisametvemeo, IMEHIIEE ITBILI0 CO-
EITiC JIPECTYNMHUEA ILIN HCTpeGieHie CIbI0RE MpecTyILIeHisd,
Tb AbsHie CaMOCTOATEIRHOE, €CTH IPOTHUBO3AKOHHAS CBA3L
BHHOBHUKOME, 00pasyoIIascd. yie I0CIs COBepIICHIA IIpe-
ryigenia. [losToMy yEpHIBAaTEIhCTBA HEAb3A CYHTATH Yua-
1M B ICPBOHAYAIBHOMD NPECTYNMIEHIN , MCKINYAs ECIm
JEPHIBATEILCTBO OBLIO OGEIIAHO €mme /0 COREpIIeHiA IMPEeCTYII-
IeHisd, 160 TOrja YKpPHBATCIb OBLTG OBl ALHCIBHTEILHHIME Y-
ernukoMs. (crapisa BB cropomt IOAPOGHOE pascHMOTphHie
KpHIBATEILCTE, —TAKD KAKT OHO 10 CBOEMY XapaKTepy CaMo-
CTOATEIHHATO TIPECTYILICHIA NPHHALICKATL Kb 0COGEHHOM 4a-
YTOIOBHATO IpPaBa,—3X5Ch CEAKCME TOILKO TO: UTO YKphi-
BaTeILCTRO B'H OTHOMIEHIH Kb YEPHBAEMOMY HPECTYILICHIIO CO-
. CIaBIACTH npudamounoe npecmyn.ienie, KOTOPOe COCTONTE BB Ta-
- EOM'S OTHOIIEH N KT NEpBOHAYAILHOMY KaKb IPHAATOWHELH A0-
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roBops Kb LIapHoMy. BrTie yKphBareinersa 3aBHCHTH 0T
TJABHATO IPECTYILIEHIiA: YEPHBATEILCTRO ABAHIA, KOTOpoe He
NIPU3HAHO HpecTynIeHieMs, HE HMELETH MPOTHBO3AKOHHATO Xa-
pakrepa. Kpoms rtoro, MERIy IPECTYILIEHIeMT YEPEBACMBINE
M YEPHBATCILCIBOMSG, 10 OTHONUICHI0 K HAKA3AHIN , NOLKHA
CYUeCTBOBATH M3BECTHAA MPONMOPUiOHAIbHOCTh. THME Bammte
ITpeeTyILICHie, TEME CIPOLE JOJKHO GHTH HAKAZHIBAEMO YEDEHL-
BaTEILCTRO. ¥ KPHBANMIL 3ap5I0M0 eIy, MOXHINEHHBIA YoOiii-
eif, HecpapHEHHO BHHOBIEE YRPLIBATET BEWEH, IMOXMIIEHNEIXE
BOpOMB, ILIM YEPHBATeIA MOZ03pBBAIOMIAre TOALEO, ITO BCHIL
nobHTa mpeerynlenien®. IIpoMsInLIALIii YREPHBATEIECTEOMD
npecTyILIeHli BHHOBHSE YEPHBADIATO BB OJHOMB JAHHOMT
caytal mss wopererw. Ilocrbanifi ke BuHOBHEE YEpEBATCIS
IO CoCTpajamino Apy#os, poxcrBy m mpodu. llosromy 3a yEph-
BaTeIBCTEO JOMEHEI OBITH OMpeIEIAeMEl pasHaro poja H cTe-
IIeHN HaKasamisg, Cb IpefocTaBlIeHieMb Ccylbb BEOOpa UXT;
HIH &€ 3aKOHOZATEIh MOKErs KpoMb TOIO yEasaTh Ha Goake
BAKHEIE CIYTAN VKDHBATCALCTEA W OMPEIEINTL UMB GOXEe
CTpoOroe Hakasamie. ;

213. BoscHenie CcymIecTBEHHArO 3HATCHIA ykpbleamenn-
eméa cocTaBigers 3acayry Nani (Principii di giurisprudenza
erim., Milano, 1812). FEro Bosspbuil moerbjoBall HTAIiAH-
ckie, wEMenxie u opannysckie rpmvunatnersr. Hegasuo Car-
rara B3AIb HA ce0d 3autuTy craparo BoasphHia (Discorso sul-
la ricettazione di cose furtive, Lucca, 1862). Ilo ero mmbmimo,
TMPOTUBHUKN €r0 ommdaored RS TOMB, UYTO OHH HE OTIHYA-
0T Hpecmynienin UCROIHEHNAI0 OTD OKONUCHHAL0, TPEHMYIe-
CTBEHHO TI0 OTHOWIEHI Kb YEPHBATEILCTBY YEPAJAeHHEIXD
pemwleii , X0TA BB TOMB, UTO Kacaercsd YKPHIBATEALCTBA JINIA
T. €. CaMaro NpPeCTYNHHEA, B CILZ0BH NpecTyILIeHis, ob-
mMenpHHATOe Bo3apbmie — cmpasesmmpo. Eeanm kro mepe-
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% VEPAZCHHYIO Bellb BB APYroe MECTO, TO Kpaka yxe
epuIeHa BEH IOPHINYECKOMB CMBICIE , XOTA BHHOBHHKD
e JOCTHI'E OKOHTATEIbHAro mpexbia cpoero ikamia. Ho
, OHTOJIOTTIECKOH TOYKH 3pEHiA 316Ch AbAHIE eme He OLoH-
0. OxoHuaTelbHasd IHIb BOPAa—IPoJaTh YEPAIeHHYIO Bempb
HMBTE JCHDIIL, odoraTuThea. Eeam swe rhamis, mpefmpHHI-
A ¢ DTOI0 IHII0 MOCTE COBEPUIEHIA KPAKI, COCTOATH CE
10 BH HEPA3PHIBHO CBS3M, TO JHIO, coxbiicrByDInee BB
XL BOpYy, uMEers yuacrie BB mpecrymieminm. IIpasaa, uto
‘TaKis JBAHIA HE B3BHICKHBAETCH OTABIGHO B BOpa; HO 9TO
TOL0 TOABKO, YTO OHH [0 OTHOLIEHIld KB OTBETCTBEHHOCTI
ONPAKEeHH Ch EPAKEN, a He HOTOMY, YTO OHI HEHAaKasye-
. Ecau6s ke corlachroes Ha TO, YTO DTH JBAHIA HeHaka-
BI; TO TOTH, KOTOPHIl BB COCTOAHIN COBCPUICHHATO OIBA-
Hif B3AIH UYEYH BENp H IocIh TOr0 BDL TPESBOMB BHIS
JACp:EATE €e, He JOLKeHb MIojlexaTh Hakazamio. Crbro-
TeJILﬁo, TaKE KAKE 9TH IEAHIA IO OTHONICHI KEE BOPY Ha-
Ka3yeMEL, TO OHH PABHEIMb 06pa3soMB JIOLKHEL GHITh HAEAZYe-
II0 OTHWIICHIH KB TOMY, KOTOPEHIH COXBHCTEOBALE BB STOME
opy. IIpaBo coGeTBeHHOCTHI IPOZOLEACTCA OEIMPEPHIBHO I
CI% HAPYLIEHIA ero Kpakem; HO3TOMY OHO HapylIaeresd Io-
5 Epa;XI I BOPOME, H TEMB, EOTOpHIL MOKYIaers MM YEDH-
€Ts YEpPaJeHHYI0 BEIIb. '

- Taxia cooGpakenia HE MOIYTH HOKOJIEOATH OOLICNPIHITALO
osaphaia. Kappapa caMs coriaceHs BB TOME, 4TO Ch MH-
TOI0 YHOCA BeIIN Kpaka BIOIHE COBGPIICHA BE I0PHANTE-
koMs cuplcab. CabroBarelnHo coABHCTBYWHIIH BOpy BB Ii0-
'EIVIOWAX'E 3aTENE JBAHIAXE UMBETE: mpelsh JUmoME 3aK0-
yuacrie He BE BOpPOBCIBE, a BB ABAHIA, MOCPEACTBOME KO-
0paro BOpH X0UeTh H3BICUL ikelaeMym noassy. Kappapa
J26TH I0%HHE BEIBOJH H3H HpaBHIbHaro ocuopamif. Hean-
BB CaMOM's AEI% OTPHHATE, YT0 BH HEKOTOPHIXH MATepialb-
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HBIX'h  TIPECTYILIEHIAXD (1. 175) — NMpeuMymecTBeHHEo ke co-
CTOAINXE BB HPIYHHEHIN MATepiaTbHaro BOHATPAZHMATO Bpe-
Ja (HIp. B BOPOBCTBS, 06Mamh I MPOY.),—BUHA IPECTYIHHKA
COCTOUTDH HE TOJbEO BB IPOU3BEJEHIN 3TOr0 IOCIBACTBIA, Ho
U Bb HANPLKEHIN 3Jar0 yMECIA ¢ IKJI0 YIPOIHTE 5T0 T0-
cabicreie. OfHaKo &b CYMTATH JHIO, -:-BXO,HHI]IGB BB IPOTH-
BO3AKOHHOE COOTHONIEHIE €b NPEeCTYIHHKOMB YiKe IoCTh co-
BEpPIIEHis NPECTYNHATO JBAHIA, — YYACTBYOIEME BE 3TOME
ABAHIN SHAYATE TOAE CAMOC, WUTO HAKABHIBATH ,—ERAKB BTOTO
TpeGoBaIN IPEEHIe KPHMHHAINCTEL—oj00peHie (ratihabitio)
Y€ COBEPUICHHATO NMPeCTYILICHIA.

@44, K5 yuacTiio BB IpeCTYILICHIN OTHOCATT HEKOTODHIE
KoJieKeH (6aBapekifi, TopmHrekiit m rhicrByOmia Y.iomenia)
HONYCMUMETbCME0 T Hedonecenie 005 YMpuuAAEMOMS LI e 0 Co0mb-
Annons npecmynaeniw. Ho omn rbamia, wa paBHt ¢b yKpHBATE.Ib-
CTBOM'E, —CaMOCTOATEABHE], 1 OHH HAKA3YeMbl IPEUMYIIeCTBEH-
HO KOLJ2 Kacawresa Oorbe BamHEIXD IpecTyniemiii. Eemr xe
NONYCTHTEILCTEO, WA COCTARIAMIIEE BIUAE €0 HeJOoHeCceHie
00> YMEINICMOME IPECTYILICHIH, UMBOTH MECTO BC.IbICTIBIE
Ipe/iBapuTeIbHAr0 COLIANIENist ¢ HPECTYMHUKOME , TO O
COCTABIIOTE YYacTie Bh NMPecTyILICHIN.

245, Camoe mpocroe W COOTBLTCTBEHHOE CYUIHOCTH Ipei-
MeTa JJ;'B.rIeHie, €CTh JThileHie UG YYaCTBYIOIIUXE BHL Ipe-
CTYILIEHIH HA GUHOGHuK0SS I nocobuuxoss (auteurs et complices,
Urheber und. Gehilfen, delingenti principali e accesordi, principals
and accessaries). ITo ThleHie ,—IpPHHATOE BB KOJEKCAXD aB-
crpiif. 1803 um epanm. 18101, I mpm3Eanuoe HecKh HAYKOI
1 HOBLHIINME 3aKOHOIATEILCTBAME,—3aKI0Uaelh BECeOh JABA
ITIaBHGIE BIJA Y9ACTid, T. €. HENOCPEACTBEHHOE YyacTie B Co-

BepmiCHIN H CoxblicTBie 03 npaMaro yuacria. Bmpouems
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STH COMHEBHISI, YTO BB KakI0ME ciyuab MOXKETH CYIIECTRO-
MHOT0 OTTBHEOBD BHHHL MEKIY YIaCTBYOIIUMH BE Hpe-
JILIEHII ; HO OTH OTTHHEH JOWKHBL GEITH IPEJOCTABIEHED
MOTPEHII cyapi. OJRAKo &b 19 BCEXT CIYYacEb eynie-
Yers 10 obmee ykasaHie: 4TO ANIA, YIACTBYIOIif Bh mpe-
JIICHIH, CYTh I IMABHEIE BHHOBHHKHN ILIH ke 3aHAMANTE
0CTeNIeHHOe MECTO (‘nocobhuxu). 10 BOBPEHIE YIPOUMIOCH
 MTATIAHCKUXE NPAKTHEORS , NPEHMYWECTBERHO IOLE BIif-
ME EAaHOHHYECKATO IPABA; NPHYEMD OHH IIPH3HABAIH HUR-
10 HAKA3YEeMOCTh IOCOOHIKORT.

216, Ilexoanon TOUKOI I OTINICHIA BHHOBHHEOR. OTE
COOHUEORT CYHTAIOTH OJHH ofzexmuenoe, Apyrie cyfsexmushoe
pronig.  Tlo mepeomy Boaspimio Qeftepbaxa (Lelrb., §§
45) 1 JpYruxh, BUHOBHUED €CTh 2IAGHGA NPUUUHE COBED-
H1s1, TOCOUHUES — npudamounan. Ho rxt wbpmro zia ompe-
€HIfl, KOTOPAd H3h NPHYUHG IIABHAS ILUT TPHAATOYHAS ?
Ch NPIMIHE TBHCTBYWTE [ NPOUN3BEIEHisT TOCTBACTRIA ;
OEHO TOIBKEO CKA3aTh, YTO OFHA ABHCTRYETH CHAbHEe Apy-
ii. TakuMt 0GpasoM’ T2 TEOpiA CBOANTCA Kb TOMY, 9TO
OBHUKD CHBIATh MHOIO, HOCOOHHKE EE MATO, 4TO HHOI-
HA OPaKTHEE oRaxercd JomHEMGE. HMupe, kags Luden
andb., 1847, 1, 342, exbn.) m Temme (Lekrb. d. preuss.
trafrechts, ¢Ip. 333, cIbL., 348 cIbi), IpHAEPEHBAACH To-
& 00BEKTHBHAIO BO33PEHIA, BUHOBHIKAMI CYHTAIOTH TEXTE,
TOPEIe NPHHEMAIN (fusuueckoe yIacrie Bb CAMOME COBEpIIe-
M IpecTYIeHisd, T. €. KOTOpHe IIPOM3BeIH NPOTHBO3AKOHHOE
JACTBiE, II0COOHHKAMI e —BCEX'h HETPHHIMAIIINXT y4a-
BE camoms copepiierin. Takoe Bossphmie Begers kb Joi-
pesyabratam®. CorlacHO eMy TOTH, KIO CRIOHHIE
PYIaro Kb Copepuieniio yoificrsa oGhmamieMs HATPALEL I [0-
BHI'E €My BCh CpPe/iCTBA, €CTh I0COOHHKSD; TOTEH ke, KOTO-

(1
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priii TOMBEO OBLTE HA CTOPOETE BO BpeMst memoauenia  yoiii-
¢TBA CUHTACTCS] BIHOBHUKOM®B, I ZOLKEHH OHTH HAKA3AHD KALH
yoiiima. A MOKHO I COMIEBBATBCA , Ur0 BUHA IEPEALO HE
CpPaBHGHHO BEINE BUEEL BToparo? JLia CyOBERTHBHATO B0O33PE-
nig,—xkoToparo npegcrapuremn Kostlin (Revision der Grund-
begriffe des C. R.,§§130, 134, 185; System d. deutsch. Str.
R., § 93); Geib (Lehrb., 1L, 358); Haelschner, (System,
crp. 324, erbr); Burl (Theilnalme, Giessen. 1860, crp. 1,
cxby) m Bar (Z. Lehre v. Versuch und Theijnahme, CTp.
65, cIBL.), — HCXOTHOK TOYKOH CIYKHTS ILIb ABAHIA  Ta-
KIME 00pasoMb: Kb BHHOBHUEAMB UPHHALICHKATE T, KO-
TOpHe CUHTATH TPOTHBO3AKOHHOE npeanpiarie csouhs CoG-
CTBEHHEIND, H CTPEMATCA KB €r0 OCYIIECTRISHIH 110 COGCTBEH-
HOMY HUXb HHTEPeCY; IOCOOHMKOMB #e CIHTAeTCS TOTH, KO-
TOpHIii, HE CMOTPS HA 00pass H O00BHEMB CBOETO IbiicTBid, IpH-
3HAETH IpeJIpiATie wyocuMs , W COXBHCTBYETH JOCTILEEHIT
npegEAMEPEHHaro APYTHME mocrsacreig. Eemnds jgame oT0
cyGBeRTHBHOE BO33PBHie, OCHOBAHHOE Ha HeIOCTH/RHEMOH ITHOT-
A TMCHXOI0THYecKoil cTopon’ rbAmiA, OBIO MPHMELHEMO; TO
oHo GBlI0 Obt Hecmpasermupo. IlpuEnMambomiii yyacrie 65 1146
noxs Omlicmetn (1. 186) mo ApymoS, WM HACMHELH 3aiHTaTeb,
GBLIN GBI TOABKO TMOCOGHUKAMIL OHII He GBLIH IYXOBHEIMI TBOD-
mAMH IBAHig, HE 3aMBICAITI ero, OHIl TOJBKO CKIOHHICL KD
yuactio mo mpocsdh uIm ofbmanii marpagsl. Gb ApyToi cTo-
POHBL [OCOGHHED, HPADNiil MOAIMHEHHYI POIb (HIP. A0CTA-
BB PYKEE), MOIEHKATL OB HAKA3aHID HA PaBHE CB TJAB-
HEIM'G BHHOBHBING , €CIUMOE OHE, 110 HEHABHCTH Kb YOUTOMY
NPUHUMASL OXOTHO yYacTie, CYUHTATE Ipeinpisarie CBOHMB, U
TOTOMY TOABKO HE YYACTEOBATh BB COBEpIIEHIH ; 4T0 Goxke
PasCUUTHBATS HA CHISI COBEPIIHTEN. OTO CyOHEKTHBHOE BO3-
aphuie, IPINIATOE OJHEME CAKCOHCKHMT KofekecoMs (§ 53) BBO-
AUTH BB Malo ZOCTYNHYIO CHEpPY MOTHBOBB, OTH KOTOPOH IO
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.'lg[_’-ﬁp'f-’-_ BO3MORHOCTH LKPHMHHAINCT'B JO04EEHD JepHRaTLCd BB

- eropon’.

@A, Yrazammsli HEZOCTATOK® H HENPAKTHTIHOCTH CY(E-
EKTHRHAI0 BO33PLHIA eABJATHCL IPHIMHON HMOBOPOTA HEKOTO-
PEIXE  HEMEUEHXEL aBTOpOBE KB O0BCKTHBHOMY RO33pLHID.
Bepueps (Lehrd., crp. 175) merralcs cosiath meopio chib-
waniyo, CpesH MeRAY ABYMs kpaiimocramu ). Ho BE eym-
HOCTH OHG CTOHTH HR I0YBE OOBEKTHBHArO BO33PELHIL, TAKE
Eakb OND TOBOPHUTE, UT0 BB YUEHI 00h yYaCTiH IOMAHO paz-
I9ATH JBOAKATO poja ALAHIA: Th, KOTOPHA COCTABIAITE CO-
Bepmienie T. €. Th, HA KOTOPHXB OCHOBAHD BIBIIHii COCTABT

 IpecTyienis, I 75, KOTOPEIA, HAXOAACH BHS HCMOIHCHIs, TOAb-

K0 00JeryaoTs cro. CHpaBelInBO TOBOPHTH OJHND H3G €A-
MEIXT YCEPIHLIXD SAMIATHHKOBE CYOBEKTHBHATO BO33phHis,
Buri (g1 Golddammer’s Arohiv; 1864, crp. 506), wro g1 cmb-
WIAHHOH TEOPIN HY:KHO, YTOG'S BHHOBHUEOML GELIB TOTH, ETO
IEHCTBYCTH IO cooeMy COOCMGeRNOMYy ukmepecy W BMECTE Ch
TEMD €CTh Ia6HAA npuynig MOCILACTBIA; TOCOOHUKOMD e —
TOTH, KT0 ABIACTBYET® NI wyicaio ummepecd W €CTL MpPuuuHd

- npudamounan. Ilosromy cxbiosaro O, ToBopHTs by pH, urods

YEasammoe pasimuie HaMbpenis I IbiiciBig Beerga oGHapy-
HHBATOCH TAKOMTG TAPATCIGHHIME 00pasoMB: HO 3TOr0 HE OH-
Baert ). HeposMOmHOCTE OCHOBLIBATLCA HA CYOBCKTHBHOMB

) Taxoro me Bossphuia mpuiepmuBaectcA Langenbeck (Lekre

- 0. Thejinahme, Jena, 1868, § 61).

%) Bypu (Gerichissaal 1870 T., eTp. 33 M ¢Ibi.) A0Ka3alb TOKEe He-
eocroaTegpHOCTh cMimannoit Teopim Johv’a (Krittken Sirafr. Entscheid.,
1866, erp. 29 u cabi), Koropoii cibiyers Schiitze (B. m M., cTp.
277, 278).

28
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BO33ptHIN BeJeTh 3a €00010 HEBOSMOXHOCTL CMENIAHHON cuH-
creMpl. B camMoM® AbLak 00HeKTHRHOE Bo33pLHie, HaLlexa-
IUIME  00pa3oM’s MOHHMAeMoe, CIVENTH eJHHCTBEHHEIME IIpa-
ETHYHLIMEG OCHOBAaNieMT , ecll IPH TOMEL OTBEIeMB 0C060e
Mbero A1 mogcrperarefs. Paziynyie BUHOBHHEA ¥ MOCOOHIER
MEL OTIperbIdeMs TAKIME 00pazoMs: BEHOBHHED €CTh YMCTBEH-
HEL ([I0ZCTpekaTe/b) Wl SIB3MIECKil (KOTAa OHH COBEPIINTEIb
IEsAHIA TIABHATO) TROPENB HMPECTYILIEHIf; BB IOCOCHHEED ke
COBEpIIEHIC HEe HMEETH CBOEro ICTOYHNEA, HI HHTELICKTYAlb-
HO, HII ousuIeckH. Mpr y6hruMcs HEEe, 9YTO BOINPOCEH OG0B
0003HATCHIN TPAHUIE MEiiAY ABATEIPHOCTI0 BHUHOBHHEA I II0-
COOHHER, JerdYe pasphbUIaeMEIl Bb IAHHOMT ciyuak, He HMb-
€Th CYMECTBEHHArO ZHAYEHIS, TAKh KAKb BH IPHHOUIE HaKa-
gyemocTs UXH 0JuHAKOBA. Ho BB 0DTOMB OTHOIIEHIN BaRHEE
OTIMYEHIE HECYUIECTBEHHAr0 OTH CYMIECTBEHHATO IOCOGHIIE-
CTBA, TOXKE HENPEJCTABIALNICE HA NPAKTHKL 3aTpyAHEHid
(n. 238 m 242 nuace).

@18, Rawp mpeerymienie mubers ABL CTOPOHBI, YMCTBeN-
HY0 U DUSHIECKYI, Tak® H yuacmie BE NMPECTYILIEHIN MO-
HeTh OBITL yMcmeentoe WIA iusuueckoe , WIH #e YMCTBEHHOE
u eusnyeckoe BMECTL. BUEOBHHIEE MOkeTs phImuThea Ha
HPECTYILICHIe U HCIOJIHUTL €I0, ILIH ke YIOTPEOHTh Apyra-
T0 Kakdh Opylieé I CHIPaTh Poib mojcTpexaread. llocoSHOES
MOEETE IIOMOTATh YMCTBEHHO, QU3HYECKH, I YMCTBEHHO I
DUSMIECKH BMECTE. (CperoTovieMs, BOKPYI's KOTOparo rpyi-
HHpyeres BCARATO poja yHacTie, ecrh ABATEIBHOCTH DU3MIe-

| CKaro BUHOBHIES; ONA JA€TEH OTMEYATOKS M OTAIRH ImojeTpe-

EaTeIbCTBY M IIOCOGHIYCCTRBY, KOTOPHIXE CaMoe ORITie 3aBH-
CHTE OTH Hesl. :
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b. Pusuyeckii BUHOBHMHD.

f19. QusuiecKHMD ILI HENOCPeACTBEHHEIMD BIHOBHH-
OpH3HAETCA TOTH, KTO COBEPIIAETHs IhAHIE TAABHOE
186). Ecam whcroasko Jmms YIaCTRYETH BB IPECTYILIE-
T, TO BOSMORNH CIBAYOUs KOMOHHAminm: 1) BHHOBHHE
aMb BOHAMBPILICH COBEPIINTh NPECTYILIEHie I COBEPILIAIE
), IpyTie e HIPAII BTOPOCTENEHHYH POIb KAKH MOCOG-
; 2) BUHOBHIKT CAWEH HCITOJHILIG IPECTYILAeHie, HO GELIE
Ocmpekiyms JPYIHME JHIOME; 3) BOHOBHUE® BH COOOIIe-
BE  CB IPYTHMIL COYUQCIHUEGMY COBCPUIHIH TPECTYILICHie.
Jlpucrynan Kb paseMOTPHHII0 HTIXE KOMOHHANIH, Ml IpUMEME
MHOH TOUKOI0 CAMELI IpOCTOi cIyyail, KOIjJa IpecTyILIe-
1€ COBCPIIEHO OJNHMTE JAunoMB. Bk 5ToMD cayyat BHHORHHET
0LIeEUTS OTBEICTBEHHOCTI, €c/AM OHD HpCIOPHHANL Hamb-
Hie H OCYIECTBILIG €0 BHLUIHING IBAHIEMT ILTH 10 Kpak-
eif MBPh HATAIL HCHOANATH mpecrymienie. TamoBo mogosme-
 BUHOBHHEA BB IEPBOil 13D TOIBKO UTO YKASAHHEIXD KOM-
‘OmEamiii. OHO TOYHO TAKOE :KG Kak® H TO, KOrga HHTEH MocoG-
: BHHOBHHKS CaM’bh COBEPIILIH TPECTYILICHIC. DTOTEH
Jail 3aCIyXKUBAET> BHUMAHIA TOIBKO IO BOIIPOCY O IOCO-
maectsh. Iloomenie omamieckaro BHHOBHEEA, nodcmpery-
10 JIPYTHMB JTHOOMD, TOYHO TAKOe e KAKEH UM BUHOBHIEA
JIEPBOMB CcAy4ab; pasimdie COCTOHTH TOILKO BB TOMB, YT
LOJCTPERHYIH. 3ABCh [IA HAKA3YEMOCTH TOEE HE0(Xo-
0 IpecTyImHoe HaMmbpenie: rrk HbTH HAMBpeHid, TaMs HETE
HAHIA TPOTHBOAKOHHOCTH ABAHIA, TaMD BUHA (YMEINLIGH-
) me cymecrByers. CoyugemiuroMs BB OTINTH OTH IIO-
|€00HIKa CUMTATEICA TOTH, KTO COBMECTHO € ADYIHMT ILIN
Cb /IpyITMU BUHOBHUKAMY 3aBEIOMO V9IACTBOBAIb B NPON3-
eHIN COCTABA NPECTYILIEHis WIN BH NCHOIHEHIN TIABHATO
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[HCTBIA, T. €. TOTO TEHCTBIA, BH KOTOPOMT 00HAPYRHBAIOTCA CY-
MECTREHHEE TPI3HAKH JAHHATO TMPECTYIIeHA, a He JLHCTRId,
IMBIOATO TOIBKO XapakTeps mpuroTonrenid. He Hy#Ho, 4T00%
IrhifcTsie coOyTacTHUEA OBLIO €IHHCTBEHHOM MPHIIHOID nocrk -
CTBL: TOCTATOTHO, 9TOGH ONO GBLIO 0AHOM N3P MPIIMHS. Rakoss
00HeND, Kakad OOIIIPHOCTh ABATEILHOCTH EKAIare H3b COy-
YACTHIRORT, 3T0— Gespazamyno. T IABHEMT 00pas0M® 1510 HAETT
0 TOMB, 4TO BOHOBAUEB IBHCTBYETH COBMBCTHO CBb APYITIMH
BUNOBHMEAMI A5 IPOESBEAEHiA IpeiHaMEpeHHaro moerbi-
cris. OGBeMD IBATEILHOCTH COYYACTHUEKA MOEETH OBITH Iic-
JHAYNTEICHD B CPABHEHIN ¢b IhicTBieM® mocodHuKa, KOTO-
pHlii MOEETH OBITH BCCEMA TBATEIEND LA o0.1eryenis BHHOB-
pmkaws copepuremiss.  CoyTacTHHRG 33&alD POTH HATAKAEMO-
My, KOTOparo ApyTie I0/JBeprairsb HCTA3AHIAMT IOKA HE CLa-
merh, Tl Haxogures BEEpeHmoe emy cokpopmuie. IlocoOHIKT
HAIOIIE 1O IbAHAa [JBOPHUEA M IIOXH PasHBEIMH TpeLIoTaMi
yeTpaunrs ApYria AMIA H3E AOMY, OTPaBIIb co6ak®, FocTa-
BHID OTMBIYKI W YOIHCTBCHHEIA opy,ﬁ(iﬁ, CTOSUIs HA CTOPOKE,
IPUTOTOBIIS J0IAeil A1 noG%ra mocrs COBEpIICHIA ITPECTy-
IIeHid, X T. I :

2R0. O cowamm MOXKHO TOBOPHTEL TOJBKEO TOLJA,
KoT/a mperHaMhpeno OELIO COBMECTHOE xhicreie. Taroe co-
BMECTHOE ABHCIBIC MOKETH GHITH OCHOBAHO WIH HA npedsapu-
MeABHOMS MEEAY COYIACTHIKAMII cotawenin (c. pactitius), I
KE MOKETE OBITH Newaanno, cayuaiino (c. repentinus, accidentalis).
Br mpeiBapuTEIbHOMT COIMANICHIN HAYEA I 3aK0HOJATEILCTBO
PasITIATE: ABA B, BIiAONe Ha YBEIMICHIC HAKABAHIA:
saw6ops (complot) 1 waiiny.

22, 3wmo60ps €CTH COTIAMEHIC B HCHOJIHEHIN OZHOIO
HIM HBECROIBKNXE, HAmepels OoIpefbIeHHEXb TpecTYILICHIH.
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BaroRops Kacaerca OOEHIKHOBEHHO TOCYIAPCTBCHHBIXD MPeCTyI-
teniii. HEKoTOpLIe TepMaHCkie KOJCKCH HAKASHBATOTS 3aroBops
. HPecTYILICHIAXS BCAKATO POAA, XOTA GBI OWH U HO OBLIH
| gemoAHeHbI, MEEAY TEMB KaK® JPYTisd 3aKOHOAATEALCTBA Ha-
| KABHIBAIOTE 3AL0BOPD TOIBKO B CAMEIXD BaNEIXE, T. €. B I0-
| EYAapCTBeHHHIXE, npecrymienisxs. [locabiunad cuerema Ipa-

BHIbnLe, 00 3aroBOPh 10 CYNIECTRY CBOEMY €CTDh TOJBKO IIPH-
' poronienie. HEKOTOpEe OIIIG0YH0 CUNTATH €TI0 IOKYUIEHICN.

HakazyemoeTs 3aroBopa ONpPaBABIBAIOTE €D JIOMITHEO - yTOI0B-

Sy

S

HOH TOWRI 3pBHiA THMB, Uro ofbmauie coxBfcrsid YEPHIII-
ers B (PYIIYE COYYACTHUKAXD MPECTYIYD PHIIUMOCTE, I 9T0
omacelric MINCHIA €O CTOPOHH COYYACTHHKORD BO3IEPRUEBACTE

7

=T
e

OTH 0CTARIGHiA IPECTYNHATO HAMBPEHif.

e

(ORI oL

8 292 [Mgike cCTH CO03B, COCTABICHHEIT K17 COBCPUIEHIA
| Hameperd HEONPEILIEHHBIX'H OZHOTO POJA MM PASHBIXE PO-
 joes mpecrymiaeniii. Majika crpeMurcs 00pazoBarh OTXbIBHBIIH
| oprammsMn, rOCYAaperBo B roeyxapersh. OHa MpeACTaBICTE
H3BECTHYIO AHAOTI €D rocy,rxéchBOM'L: ona MMECTH Oprami-
Samio BIacTH T TpyAa, OO HATEpech, HHOIIA Jame CBOI
ocoGrit si3ps. Illajika ects Taiimoe yupewgemie A1 Gopn-
G5 ¢H OGIECTBCHHBIMD IOPAJKOME ; OHa — HCTOYHAED HE-
* mpeprmmaro paga npeerymieniit. Illaiika ecrs 3aroBophb Gean
HopoGuo ompexbrenHof whmr [BareisHocrh €4 HOIYTACTD
. XapakTeph 8aroBopa, KOIJA WIEHEL MIAIKH CrOBAPHBAIOTCA 14
‘copepuienia fammaro Ipecrymiemia. Odmee MoHATIC MWAHKH
WIRECTHO TONBKO HEKOTOPEIME rePMAHCKHMD KOJEKCaMDb U Abil-
~ ereyomeny saxomofaTerserny. Ioexbiuce yuorpesaners c1o-
BO wgiike T IS HA3BAHIS CEOIA IPECTYNHHKOBH CB HaMLpe-

. Hiewh coBepIITL OJHO TOJBKO Tmpecrymiemic (Vi IIwim 1607,
1633, 1638, 1639, 1645; ¥u II, I 1108, 1136, 1141, 1142,
1148). [Isiicreynmee 3aKOHOJATEIBCTEO (Y. Mu. 922—926;
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Ya 10 11 624—628) U TCPMAHCEKIC KOJEKCH HAKA3LIBAIOTE Ca-
Moe 00pasoBaHie mWalikw, x0T OH I He GLilo COBEpUIEHIA ILIN
Aake MoKyweHid wa npecrymienie. Hopbiimie repmanckie ko-
REKCHL (Ipyc. 1 Gasap.), Mo 0Gpasy DPAHIY3CKATO, OTBEpra-
OTH NOHATIC AN EaKb CAMOCTOATEILHATO NPECTYILICHIS,
I CYNTAOTE €€ OTArYanIUMG 00CTOATEILCTEOME Bb Kpamb U
pasbod, ecmi oHN copeplueHs. B zaropoph I maiigh HamGo-
IEe BUHOBHEI OCHOBATEIN u mpejsosureim. Kawks BT apy-
TUXG BHJAXB Y9ACTiA, TaKh W BB 3ar0BOpS W uiafikh, Kpoms
PUBMIECKNXD BHHOBHHKOBT , MOTYTH CYIICCTEOBATH YMCTBEH-
HHIC BHHOBHHKN ¥ II0COGHUKIL

®23. Cayuaimoe cmevenwe IPECTYIHHEOR: MMEETH MECTO
TOTJ2, KOIAa C002H 00pasoBalcs HEYAAHHO IPerhb CAMUMT Ha-
Jal0MB MCIOJIHEHif WAW BO BpeMA €ro, Kakhp HOP. B jApa-
Kaxh, Bb CKomAms. Takoii cowss obpasyercsa rome mmp. mew-
Ay ABYMA BOPaMH, KOTOPEIE, BCTPETHBIINCEH CAYYaiiHO IIPH IM0/-
KO'b HOZB CTPOEHiC, COLIAMAITCA IBiCTBOBATL COBMEBCTHO.
Omn eoywacTEUEM: HG0 ABiiCTRIE KA®IAr0 M8 HUXE COCTONTE
BB_HEIOCPeJCTREHHON NPHIAHHOH CBASH CBH IOCKLICTBIEMT |
KQBIEH 135 HAXH NPUHEMATH Ha Ce0A OTBEICTBEHHOCTH
3a gpyraro. OpHo usBBerie o TOMB, 4TO APYrofi mpemmpuHmIL-
MaeTs T &e JbsAHie, He COCTABIAETE eme coofmecrea. 1loo-
#UMB, 970 A u B cryuaiimo BB ogHO Bpema JBIAOTE I0J-
KOI'b HOAB DYHAAMEHTH JOMA CB HaMBPEHIeMT COBEpUIUTE
kpaky. Bo mumyTy pxoga omm sambuanTs apyrs apyra. Eemr
MRy HHMI HC ITPOH30fifeTd coramenie, To HETH coyuacrid,
I CYWECTBYOTD JBa OTABIBHELI HpecTymIeHid Ilogommus,
aro A IIPiGCTaHOBJIEeT'I: Jambubiiuiee gbiicTeie, Mexry THEMD
KaEs B conepmaeﬂ. Epazy; Toria A Ie mOLIeEUTh Hakasa-
Hio. Ecan6n e mpomsomlo MexJ{y HEME coriamrenie, o A,
0CTABJIAA MOKYUICHIC, TOIA TOAbKO GHLIB GEI CBOGOXCHD OTD
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3am'a, Kora OB OHE TPHTOMS NPENATCTBOBAIE B BE co-

{ON's, YiaImicsd, m B pomers DTBGPCTIBM'B i COBepIHIIJI’L Epa-
T0 B He Mors OHl oTBEYATE 33 EPaiky €O B3IOMOME, a
‘vf‘e.umn 32 OOBLIKHOBEHHYIO Epaxy. Hamporues Toro, sro orsir-
IAI0IIEE 00CTOATOIECTBO GOBLIO GEL BwbHeHO B, ecmutn MeELY
WS I A Mpomsomrio coriamenie.

224. Otmruie cayuaiimaro ors YC.HOBJGHH&I‘O CTeTeHIT

Teie. Ho nponaoumo A COTJAlUeHie BCIBACTBIE NpERHATO
'YCHOBIA WIN e cayuaitro Opelb CaMAME HATAT0MB  HCIO-
HEHif , 9T0 06CTOATENLCTRO COBEPUIEHHO Ge3pasiuyno. Omo

e phiko mMbers mbero. Eemm mocakiersie TIPOHCXOIUTE
TE OHOBPEMEHHAr0 AHHCTBIA HECKOILKIXD MG, EOTOPEIA
€ 3HAIOTS JPYTB 0 Apyrs (ZBa weloBhLa CTPEIABTS BB Tpe-
BAO T NPUYMIAOTS MY CMEpTEILHHA PAHEL); TO 3TOTH eay-
ali cIBAYeTs OMBHUBATL HA PaBWh b TEME, KOTIA TIPOTH-
: ’B’OBaKonnoe HOCTBACTRIC HPOHCXOAUTH OTH HEOCTOPOAKHOCTI
BECROABKIX'S b (A 1 B cOpachBaoTe EUpUTYT TPH CIOM-
KR CTPOeHiA M HaHOCATH: B omacuywo pamy). Be ofomxs cIy-
XD He MOKeTH OBITH M PhuM 0 COYYACTHHEAXD
*ﬁl;nocm BUHLI H OTBBTCTREHHOCTH.

00% 006-

- 2%. Kawawii m3b BUHOBEORORT, me CMOTPAA HA OGBEMD
1‘0 ,IITJHCTBIH JAOREHs MOAJAeHATH hoanomy mnasamm. oImpe-
. ABICHHOMY 3aKOHOMD 32 COBEpIIeNie mur nokyiuenie. Tors,
OTOpLIH COREpINIG ALAHIC, BACIYAMIL TOJHOE HAKA3AHie,
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He cMOTPA HA TO, HMENB U OHB I HE IMBID HOCOOHIKOBE.

Bo BeskoMb cIydab OHB YMCIBEHHEI M @OMBIYECKiil BIHOB-
nuwp ppecrymienia. Ken oHb uMBID MOCODHUKOBD, TO II BL
oTOMD eIyual IpecTyILIeHie — HCKIDTITEILHO Cro XBI0: 1I0-
COGHIEI TOIGKO OGICIYILIN €My COBEpIlCHie. TlogcTpeLaeMLtii
SU3MUECKill BIHOBHUKT PABIHIME 00PAsOMB JOAEEHD IMOLIC-
®aTh MOMHOMY HAKA3ANID: HOO OHB COBEPIIILID IpecryILIeHie,
KEIATh HCHOIHUTh €r0 I YCBOMIB ce0B yMEICeID NOACTpe-
karens. UTo KacaeTed COYUACTHHKOBD, KAEJBIA H3B HIXD HIC-

HOANILFG TOIBEO YACTH [BAHIA; HI O/UHB H3E HUXH HOE Hi-

MhpeBalcs COBEPIHTL €ro BIOIHE, Geans cofbiieTRIA IPYIUXT;
B OTHOWEHIH [IBiicTBif KAKB IhIAro, BCh COYIACTHHKH IPEL-
CTARIAKNTCA EAKh COGHPATEILHEIH BHHOBHHED. Ogmaro #®B
OTBLTCTBEHHOCT, HE pacHajaeTcs Ha JacTH: KRBl Hpesb
JUIOMB 3akOHA JAOLKCHH OBITH NpPHAHAND BIHOBHIKOMD Beeii

MPECTYIHOM ABATEIbHOCTIL. Xord €OyYACTHHED HCHOIHIID
TOMBEO YACTH ABAHIA, HO OHB KEIAlh UOCIBICTBIA, MCTCRA0-
MATO W36 COBMECTHATO ABHCTBIA APYIHXB COYYACTHHROBE u

OHT EeIalb ero HA TOMDH OCHOBAHIN, YTO Apyrie HCMOIHATD

OCTABIEIT WACTH IpecrymHaro Absmis. Ofmad Boid BEEXE |

GrLia BMbBerh ¢b THMTE BOICHD RaEIaro; I, TakHMB 00pazOMDB,
KaAEL OTABIBHEIS [AbiieTBiA JAPYTIXD, Boofme Bee ABA-
mie, CABIALD CIOBHO CBOIMH. BOXA KA#JAr0 0JyWICBILIA Xbi-
texsitocTs Apyruxs. CabroparelnHo Jiarie Bo Beeii ero 1hb-
JOCTH JOMKHO GHITH BMBHEHO KAAKZOMY, Pasymkercd HA CROIL-
KO OB COLIACHICA HA TBICTBiA JPYIEXH HIH HA CKOIBKO JTO
HeTERAI0 U3h CYWEcTBA Tpesupiarisa (w. 232, 239 mudwe; CP-
er. 123 Ya. Mum., 130 1. 1L.).
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B. YmcTBeHHbIK BHHOBHUHD.

R%6G. YMCTEOHNHMT BHHOBHHKOMD IIII ITOJCTpEKATENeMT
; ‘ﬁjmaﬂae'rcﬂ TOTB, KOTOparo IHATEILHOCT PA3BE3AETCA BE Cde-
| pb ICHXHICCKOfi, KOTOPHIA OrpAHIITHBACTCS BRHIZ0BOMB BE IPY-
OMP HPeCTYIHOi PENUIMOCTH; M TAKFMB 0GpasoMb MOJCTpe-
. EaTelb MPIHIMAETH Y9acTic B mpeerymienin. Ons yMmcrsen-
| HBIi BUHHOBHUED ABaH'9. HeyMEHIILIEHHOE ITOZCTPERATEILCTRO,
| KaKG I BoOOWE HEYMBLIEHHOE YYacTie,—HEBO3MOKNO. Y Mbi-
- ILJENHOCTR, T. €. HaMEpPEHie COBEpIIMTL JAHHOE ILipecTyillernie,
J0CTABIACTE HCOTHEMIeMoe YCIOBiE WMOJCTpERAHIA. XUMHKE,
. coofmanmiii ApyroMy Taiiny oTpaBiCHIA HEOCTABIAIIIATO CIk-
IOBE ; ITYTCIICCTECHHUED ONUCHBAOMIN YJAYHLEIE CHOCOGH
CBOOOJUTHECA OTH Bp2ra, ymoTpedisemsie Murbiinmawu, — me
MOryTH OBITh DPH3HAHEL MOJCTpekaTeldMi BE YOiffcres, ecau
{10 YKAZAHHEIMD IMI CIOCOGOMT JIIATH APYLavo KUZHH (K.
2@'9). PaBHEINE 00pasoMb HakasyeMoe IojCTpeKamie je HMh—
TT MBCTa, KOrZa KTO CTPEMHTCSI BOOGmie BO36YIHNTL BT ApY-
DPECTYNHEIA MECAI H HambBpeHid, He YKashBad Ompe-
Jemnaro maga. Takoe IOJCTPEEATCASCTBO MOEETH OHITDL HA-
| EasHIBACMO TOJLKO KIKB CIMOCTOATEISHOE IpecTYILICHie, HA-
: pymanoiree OOTECTBEHHEIH MOPANOKES (IOCPEACTBOMTE IeYaTH
XU IICEMENHO) ; HO HE MOGKCTH OHTH pascMaTpHBAeMO Kakn

e

Yacric Bb JAHHOM IPCCTYDICHIT.

®2%. 3p Tararo MOHATIA MOJCTPERATEIRCTBA CABAYETD,
0 OHO COCTONTH BH IPOH3BE/JEHIH HA BOIM /Jpyraro RiIif-
\ Hifg, pos30y:Eiaomaro Bb HEME OPECTYIHYH phurMocrs. [Jas
" 5T0T0 HEIOCTATOMHO NPEMIOKITS MEICAL; HYKHO BO3GY/ANTE
ﬁ ' pacmozomenie KD IpecTYNICHi™ I BEIZBATH JKLilCTRHTEIbHLLIT
~ MOTHR®, HNp. KAy 001aganid (o6bmamieMs HaTpajbl) HIH
‘1 Mienis. YEpBiienie e Bb JApyroMs oGpasoBaHHOH HMB ca-
' 29



226

MIMP PHIIIMOCTH, HIH YKA3aHIe €My HOBATO MOTHBA, €OCTA-
BISETH He IOJCTPEKATeIbCTBO, KAKD 9T0 OIMGOYHO MOIATACTE
Krug (Abhandlungen, Leipz., 1861, ctp. 129), a Toisko un-
TelIeKTyaIbHoe TocoGHmyecTro (1. 237). IlogerpexaTeascrso
MOUKHO OHITh HANPABICHO HA NPOU3BEJEHie HERBCTHALO ONpe-
ABICHHATO TOCIBACTBIA ; ecanOB ke KT0 BOOOmE CEIOHAIDL
Ipyraro 3aHUMATRCA Epaxkeld, TO 9T0 HE COCTABIAIO OB
moAcTpexareaherBa.  Take Kakh I0JCTPERATENBCTBO  COCTO-
UTH B BOBOY#ICHIN BB APYIOMT NPECTYIHOiH pPHUIIMOCTY,
TO OHO HE AOEHO YHHYTOXKATL BT IOJCTPERAEMOME CBOGOIH
Boan. Takums 006pazoM® HETH HOACTPERATEILETRA, KOTAA BIif-
Hi€ COBEPIIEHO IOCPEICTEOMD YIPo3h, UCEIOYAKNIIHXD BMh-
HeHie, TIH, KOTIA IPECTYIIeHie COBEPHIEHO IOCPEJCTBOME
AN HECHOCOOHEIX'E KB OTBBTCTREHHOCTH, KAKOBEL CyMamIel-
mie, ciadoympsle m r5ri. Be atoxs CIyYaAXE ABHCTBHTETH-
HEHf W eJUICTBCHHEI BHHOBHHEL TOTEH, KTO yIorpesnin
Apyraro kakb opyaie. To ke camoe JOLEHO CKazaTh o CIyya-
fIXh, KOTIA KTO Ch NPECTYIHEIMB HaMEpeHieMb BBOIHTE APY-
Taro Bb 3abaywmicHie , YHNYTORALIIEE BMEHEHie, HIp. ecIHI
ETO, MOJB3YACH CYeBBpieMD KeHE, CKIOHAETE: €6 Kb 1moJaTb
MYREY dJa OB IPELIOTOME, YTO 5T0 JI000BHEIH HAMHTOKE,
KOTOPEL BO3BPATHTS €ji IPHBABAHHOCTH cympyra. A, momn3y-
dck Gam30pykocriio b, YKasHBAETh €My BJALN CBOETOo CUf-
maro Bpara B, yphpas, uro 9To xukiii sphps. b erpbasers
u yousaers B. Tyrs b Moxers oTsbuarh TOJLKO 3a HEOCTO-
PoHOCTE; XbiicTBUTCILHELH YoOifima—A. pyroe xbio, ecimnds
Takoe 3a0Iy&JIeHie Kacaloch TOIBKO MOTHRA Abamis. A Kopap-
HEIMT BHYIICHiAMI yobmaers b, 90 B yrpoxaers ero mms-
HH, I 9TO HYRHO IPEIYNPEIHTH BpAra; Pasipamkenibiil dTHMB
b yousaers B. 3xkch muBers MECTO U IOACTPERaHie H €o-
BepIleHie IMPeCTYILIeNis moACTpekaeMEIMD. Bmopouems Gespas-
JIYHO , JALHCTEOBATE M HOZCTpPeRarTelsr HA BHHOBHIKA CAMT
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o8, Cpedemea nodempekania MOTYTH GHITH BECHMa PasHO-
PA3HE; HCYIICICHIC IX'B 1 BO3MOKHO I IPHTOMD U3IMIIHE.
3ce PaBIoO, KAKOe CPEICTRO YIOTPESIIT NOACTPEEATE b, KAKIIMS
0pasoMs OHD BILLIL HA BHHOBHUKA: CYIIECTBEHHO TO, IMPOH3-
I'b I OHG BAigHIE, YCHLIb I OHD BO30YIHTH IICHXOJOTH-
"eckifi MOTHES, BeJIYLH HEemOoCTPEICTBEHHO KB PHIINMOCTH
KB ncnoanenin. Taxmwe ofpasoMs, TpHEass, yrposa, 3aMaH-
‘UHBoe IpencTaBleHie, BReJeHie BD 3a0IyiEieHie HEYHHYTOEKA-
mee BMbHeHiA ') (cpaBHE #. 227)—caMI 1o cedk He cOCTABIA-
o nojcrpexareIberBa, €cIH OHH HE BO30YAMIM MOTHRA
yusicaa. Hampotnes Toro coBEThs H Ipochia, KOTOPHE IO
| CYIIECTBY CBOGMY HE CBUABTCALCTBYIOTEH 0 PBIIATCILHOME Ha-
. NPaBICHIN BOMI, MOI'YTD OLITH MPHIATH 32 CPEACTBA MOJCTPELa-

APYTaro IOCPeJCTBOMB COBBTA WM KAKHME MO0 APYTHME
- 06pasoM®, TO Beerza ABI0 BB TOMT, BO3OYAUAO JI YIOTpe-
 Gaemoe HOJCTPERATEIeMD CPEJACTBO IPECTYHHBIH YMEICETH
nogerpesaeMoMs mm HETH. IlosToMy Beero cooTBET-

TBEHHBC HNOCTYIHUTD 3aKOHOZATEIL, €CIH OHD OTPAaHHYHTCH

") HOp. A JORHHMH YOhEIeHiaMn Bosdym1aeTh THERB B IpoTHBB
"B usF IpIHHAETS H060M B.

3 2) Ossenbriiggen (Casuistic d. C. ERechts, Schaffhausen, 1854, cp.
117) npuBoiuTh crbaywomii cryuail. PassapenHas roima BIedYeTh Ha-
CILIBHO yUpaBigwmaro hvkmiens. OHA eme He phHIMIack, YTO Cb HEMD
‘exbrars. Ho Tyrh rIaBHHI Bpark yOpaBIdBIIAro, CToA Bh CTOPOHE, 3a-
. EpHuarp: ,,TOJBKO HmoKalyitcra, He Gpocaiire ero B Bogy!“ M Torvach
| EWePIBY OpOCHM BD HAXOAANICECA BOIH3H 03€pO.
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ompejkIenieMs oduaro npasmia. CaMas Jyymas pefakuis Ga-
JEICEATO KOJT., KOTOPHIA mofaraers (er. 119), yro mogcrperare-
JEeMT, CYHTACTCA TOTS, KT0 YMLIULICHHO BO3OYAUIS BL IPYLOMT
phumMocTs Ha mpecrymenie. [pyria 3oKonoJaTeIcTBa, Kakb
HOp. 0aBapcroe (CT. 54), HCHACITOTH BB BUHAL npmMbpa oGH-
KHOBEHHEI CPEJCTBA II0/ICTPEKATCILCTBA, KAKOBHL IPUEATE,
YIPO3HL, 00T manie Harpa/ (sl M MPod; MEELY TEMB, KaKh opan-
Uy3ckiif Kogeken (er. 60) m gBiicTRyomee 3aK0HOZATEILCTRO
(Yu. 101, IL. 15; Y. TIm. 13) yEA3EIBANOTE HA TAKiA CPeCTRA OTpa-
HHYATE/ SHEIME 00PasoMe. 3 :

2%, [IBiicTBie YMCTBEHHATO BUHOBHHER CIEXyeTH CUll-
TaTh COBEPUICHHEIMD, HE BB MAHYTY OKOHYAHIA €ro, HO BE
MUHYTY COBEPUICHIA AEAHIA QHIMICCKIMT BRHOBHIKOMB. 1loi-
CTPEKATEILCTBO, CAMO 110 6B, COCTABIAETH TOABEO NPHIOTOB-
deHie Kb npecTymienin. Hakasyemocmp nodempexamensn 3asu-
CHTH OTh HAKAZYEMOCTH ABHCTBIA CH3MIECKATO BHHOBHHEA: T/
HETH GUSMIECKAT0 BIHOBHNAKA, TOMD HBTH I HAKA3yeMaro Ioj-
CTPERATEIbCTRA. IIo_a;cheKaTeab TIOISRHTE HAKA3AHII0, HA CROIb-
KO QU3MIECKill BUHOBHUKS COBEPNIHIS IPECTYILICHIC, HIT IO
Kpaiiel MEpS cibiars moxyimemie ma Hero. Coraacmo sToMY
1 MOJCTPeEaTeNi0 BMEHACTCs MOACTPEKATEILCTB0 Kb COBEplIe-
HiI0 HIU K5 HoRymenio. Ilo MEph mpuérumenia BaSumsro 1b-
AHig K COBEPUICHII, YREIMYNBACTCA I HAKA3YEMOCTh TOICT]e-
Karexd. Oms GyAsTo BREPACTS CYABGY CBOI BHHOBHUEY, KOTO-
POMY IOPYITHIH HCIOTHEHIE CBOEro HaMEpenisd. BunopruEs ects
TO &€ CaMoe BB OTHOLIEHIW Kb MOACTPEKATEII, YTO OPYAieB'h OT-
HOLICHIT K HOMOCPEACTREHHO Ibiiereyomenmy. Ecmu mogerpera-
TeILCTRO HE IPOMBRE.I0 HeIaeMaro MOC.rbICTRiA 110 KaKkoi GBI 10 HIL
OBLIO NIPIYEHE, TO NOACTPEKATEI: HE MOAKCTH IOLICEATD HALA-
3aHio. Br nporuBoME cayuak crbzoBalo Gul PaBHEIMTE  00pa-

.30MB HAKASHBATE U MOKYINEHIE IPH YIOTPeGICHIN Ge3ycIoBHO
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OAHBIX'E  CPEICTBE , COCTABLIIONIECE MHHEMOE NpecTyILIeHie,
STOMY COBEPIICHHO OIMHO0YHO KOJEKCH ABCIP., TAHOB., LI0-
X., CaKC. II GaBap. HAKASHIBAOLE TAKOE GE3ILI0fHOE HOJCTpe-
TeILCTBO, CTABA €r0 Ha PABHL Cb NOKYUICHIGME, ILIH e
(T €ro CaMOCTOATEILHEIME IIPECTYILICHIeM .

. RBO. Sasucumocmv narasyesocmu nodcmperamens o1 HaKa-
€MOCTH BHHOBHUKA HC JOKHA OBITL IIPOCTHRAEMA IO TOLO,
005 IOACTPEEATENb 0CBOOOEJAICA OTD OTBETCTBEHHOCTH, €C.IIf
IOBHUKD HE MOLICRATE HAKAZAHID TOILKO IO CIyYaliHEIME
ogrenbcTaMb. HeBosMomkHOCTE OGHADYENTH BUHOBHHEA,
MEPTL €TI0, HPUMUPEHie Ch O0MKREHHEIM, HEMOIYTH CAYKUTD
BIATCIBICM Kb IPUBIGYEHII0 KD OTEETCTECHHOCTI HOACTpE-
renss. Ho ecrm rhanie BUHOBHUEA He MOLICAKNTE HAKAZAHIO,
H ToJCTpeRanie Kb sToMy Abamilo Hemasasyemo. Eemn sa-
S0Hs He B3BICKHBAETS 33 IOKyIIeHic Ha caMoyoiiicTBo, TO
IIOJICTPEEATE]D, XOTA I PYKOBOJUMELT CAMBIMM IIPCAOCYIH-
€ILHBIMIT MOTHBAME (a2 MINEHis, #elaHie HOJyIHTE Ha-
ABICTBO MOCKE caMOYOifilEl), HEe MOKETH IOLICKATH HAKA-

RBM. Kaxs dancro npocmupaemes oma saeucumocmyv? a mmen-
0: UNBIOTD AU 345CH BIiAHIC 00CTOATEILCTRA YRENTIUBAIONIIA
L1 yvensmawmis suny? Kaxoe mvbers sHaueHie mpesbiue-
e TIOJCTPEeEATeIbCIBA COBEPIINTEIEMD H B3ATiE HAZaXh HOJ-
examia? '
O6erosTerncrea, YBEANYUBAOWIA WM YMEHLUIADMIIA BI-
MOTYT® GHITH ABOAKATO POJA: OHII MM UUCIO JuulbLA (Cyls-
muenvin) W HE HMENTD HHEAKOH CBASH ¢b rbaHieM®, Wim
BIAOTS HA CBOHCTBO MPECTYILICHIA H COCTABIAOTE CY-
CCTBeHHOE €ro ycaosie (ofcmoamenvemea ofsexmusio-cylser-
- Mughvin). OGCTOATEIHCTRA CYOBEKTUBHEIA HE HMEITH  HIEAKQ-
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ro BIifHIA Ha APYTUXE YYACTBYBDIINXEH BB OPECTYILICHIH, He
NepexofATh Ha HUXE; OHH HE MOTYTH UMb, HH BPEJUTE, HH IIPH-
HOCHTH H0Jb3y. Kemr mogerperarens HII BUHOBHHKS He HMEIE
21 roga, eca 0N COBEPIINIEH IpEecTYILICHIe @0 KpaiimeH mi-
merh; ecAd ONE yike OFLIB IPekJIe HaKa3aHb; TO OTEBIIHO HA-
Ea3agie, YTPokanmee APYyToMy COOOHIHHEY, He MOKETD GRITH 10
STHMS NPUYMHAME HI 00JeryeHo, #i ypemmyeno. Bompoces 065
06CTOATENECTBAX'D, — IHIHEXD, onpeIbIAoIuxs BMECTS b TENE
KBAINOUEANI IBAHIA, T. €. 00% 00LeKTHBHO-CYOLEKTHBHEIXD
00CTOATEILCTBAXE cIoEEbe. [JomkHer am 3rbep JIAYHNBIA Kave-
CTBA2 BHHOBHUKA, YBEIMINBAWINIA HAKA3YEMOCTh, OTPAKATHCA
Ha Tojcrpesarelt (meopin ompascemin WIn nepenoca ')? FKean
MEI Hocrbryems mukHID Ieifioa (Lehrb., II, 355), Bep-
Hepa (Grundsdtze, 37), Hoorbek'a (Complicité, Gand, 1846,
erp. 208), Pacheco (Hstudios de derecho penal, Madr. 1842,
crp. 178) u Langenbeck’a (Theilnalme, § 57), 10 MBI
JOIXHEL IOJCTPEEaTeld Kb KpPOBOCMBINEHII0 ILTM Ipecryl-
TeHin 10 cIy:x:GhE HPHSHATH TOJBKO MOCOOHHKOMB; IIOJCTpe-
Karelsd e Eb OTHeYdliicTBRY IpoeTHMB yoiiimew. Kro, sHaa
K2UeCTBA EBUHOBHUEA, M3MBHADINIA DOpHEAUYeCKid XapakTeps
IbAHIA, CEIOHACTH €0 Kb COBEPIICHII0 BTOr0 IEAHIA, TOTh
EeJaeTh, YTo0n IbAHie OBLIO MCIIONHEHO IHIOMB, HMBOIINIME
HY#HEI KIS 9Toro yeaopid. YaerHmoe Immo, KoTopoe CKIo-
HIJI0 YNHOBHHEA IPHCBONTL BBEPEHHEIA €My IO CIy#k0h
JEHBIH, JOJEHO HOLICKATh OIpPEIBICHHOMY 32 9TO IPecTyILIe-
Hi€ HAKA3aHII, HA CKOIBKO OHO MOKETH GHITH KB HEMY Ipli-
ubHeno. OHO Eelalo, 9T00s UPHCBOGHIE ACHErH OBLIO COBEp-
HIEHO YIHOBHHKOM®B; CILIOBATEIbHO 3T0 oTATYalouiee obcTo-

") Teoria della communicazione o della commuincabilits, (Carrara, Pro-
gramma, 3 ed, Lucca 1867, § 509).
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fITCTBCTRO J0KHO GHITH eMy BMEHemo. HeRo3MomHO, KAkt 5To-
10 TpeGyert, Bepmepn, 1 o ero npmvtpy Mlafikeemus
(0 nodcmpexame.vemen, #yp. M. Ocrun. 1865 r., erp. 230), BB
BBECTHEIXD CAYYasX'b, HIP. Bb OTHEYOIiCTRE, ONmpeIkIATh BH-
Y PH3MICCRAT0 BUHOBHHKA H MOACTPEKATEIA II0 DPA3THYHEIME
X5 00HEKTHBHO-CYOBCKTHBHEIME KauecTRamb. Helbdd, kaws
aBe/ B0 ToBoputs Temme (Lehrd. d. preussischen Straf-
hts, ctp. 360), BB cIyyat cTeueRin HECKOILRNXE IpecTyIHH-
0B’ B'h 0/(HOM'E I hAHIN TOIATATE COCTARD HECROJIBEUXE Pa3HOPOI-
HBLXH IPECTYILICH il KcQm MB e JaeMb, IpH onpe s eHIl BIHLL
HECKOILKIX'S YIACTHUROBD B PECTYILIEHIH, HMETE BEpHOe, He-
HSMEHHO® OCHOBAHIE; TO MBI JONEHHL HA HAKa3yeMocTh BCEXE
OIHXB JIUE CMOTPETL CB 0JHOI, 2 HE Ch PABHEIX'E TOUEKD 3pk-
mig. llocroanmas Touka, b EoTOpOli CABAYETEH CMOTPETH Ha
CAKATO Poja yyacrie, ecrh xbiicTRie ®uU3NYECKAT0 BUHOBHUKA,
0TOPOE OTPAKACTCH Ha ABICTBIN MOJCTPELATENA U IMOCOGHUEA.
AEHMB 00pa3oMd MEI H30GLIHEMD 3allyTAHHOCTH I HEmOCHE10-
ATCILHOCTH — Y CMATPHBATE B OJUOME H TOMB ke FBAHIN (BB
) .omeyﬁiﬁcmt) IBA pasiMYHEIA NpecTymieHia (yGilicro u or-
. Heybiiictso). CIBEOBATEIRHO MBI, COTIACHO Ch DPAHIY3CEOI0
(Chauveau et Hélie, Theorie, I, n° 709, 714) u npyccron
pucnpyernien (Oppenhoff, Straf G. B.,§ 35n°114), cun-
TaeMp 0GIICI0 HOPMOIO HAKAZAHIA TO IPABILIO 3AK0HA, KOTOpOE Ka-
AeTCS OU3MTECKATO BUHOBHIKA, HE CMOTDS HA TO, MA CTOpoHE
MOJCTPEeEaTeld IIH OH3MYECKAro BHHOBHHEA ') — oTfArya-
OIee Cy0HEKTHBHO-00BEKTHRBHOE 00CTOATEILCTRO.

LN paatin Lo pime ot D R — ey

Cormacro

") Copasegmso rosopurs Kpyr® (Abkand., Leipz., 1861, erp. 127):
TAKE xaKb MOACTpeKaHie ecth ydacrie BB IPECTYILIOHill, COBEPIIEHHOMB
ACTPERAaeMEMD, TO OHO AONKHO OHTH ONBHHEBAEMO IO OGCTOATEIBCT-
BaMT moecafanaro.
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TOMY, B MOJCTPEEAHIN KT foMarmmeif Epakb CIBIYETH BME-
HUTH TOACTPERATCN0 OTArYalmee OOCTOATCILCTRO; H HA0G0
POTTH—CMATIITE HAKA3AHIG TOACTPERATEI, CCIT NMOACTPeKa-
eMplii COBEpPIIITG KpaKy Y OIU3Karo poOJAHATO, M 3aKOHD
TAKOE POJCTBO CYNTACTH CMATYADMEME O00CTOATEALCTBOME.
PaBHHIME 0GpazoMT’ TOJCTPEKAOIii CcHNA Kb yOilCIBY OT-
na JOLKEHD OBITh NAKA3aHb 34 yyacTie BB OTHCYOIfCTRE;
o ma o60poTH CHHE MOJCTPEKANINIII Tyxoe eMy IMmo KB
yOliicTRY cBoEH OTNA,—3a yuacTie BE MPOCTOMB YoiicTnb
Pazymterea, 4To B'E MOCTEIHEME crydal CyALd, DpHuHMad BLb
yBamenie PoICTBCHHYI0 CBsA3b, AOLKCHD SHAYNTEJILHO YBEII-
uirh MEpY Hakasamia '). Ilpm TakoM's B3TASLE YCTPaHACTCA CO-
MirkHie BB TOMB: MOKETh A OBTh HOACTPEKATeIeME JHIo, KO-
TOPO@ CAMO HE B COCTOANIN HCIOJIHNTL NPECTYILICHIC? MOKETT
JE YACTHOE IWNO TOACTPEKATh YHHOBHHEQ KB 3I0ymoTpetIe-
HID 10 cIy:EGE? MOKETH JII MEHIIHHA LI SBEYXE NOACTpe-
KHYTb Kb 3HACILIOBAHI0? DT0 commblie IpPeiCTaBIICTCS TOXb-
KO TOMY, KT0 b PasTIYHEIX'B TOYEKS 3PBHIA CMOTPHTS Ha Xbii-
CcTBie mojcTpeKaTeId T BHHOBHMEA. JloeTarouHo TOrO, 4TO HOA-
CTpeRaTe.ns Xo1ThIb, YT06F JpYroil HCIOTHIIB TpecTyLIeHie;
HO COBEPINCHHO (€3PazIIIHo, IOYEMY OH'B XOTLIB 3TOT0: IOTO-
MY JOf, 9T0 CAMB He MOT'h, IIH HE XOTEIH HCIOIHHTE.

1) Ognaxo ®b Cb HOINTHKO-JTOI0BHOM Touk: 3pBHIA 3aCAyEHBAETH
BHAMaHix Teopis Roberti (Corsodi dirit. erim.. n® 692 n cabz) m Car-
rara (Lezioni, § 372). OHN rOBOPATE: ecIH JIHYHOE OGCTOATEABCTBO (gua-
lity personale) Tpugaers Goxke oMACHHI XapakTepD IpecryiLleHim; To Ta-
K0€ 00CTOATEIECTBO JONKHO Y&EE CUUTATh OJHUMD H3h DIEMEHTOBH Q@AK-
THyeckoit cropomn mpeerymienin (circonstanza della materialite del fatto),
I OHO JONEHO IepexoiuTs u TATOTETE Ha BeCEXD yUYacIByOmUXTL BD
HpecryILIeHin, He CMOTPA HA TO, KAKOE HAsBaHie AaeTh 3aKOHD ILMI HA-
yKa funy, KOTOPare 5TO OOGCTOATEILCTBO Kacaercd: NOACTpeKaTelsb Ji
OHO, COBEPIINTEIb , YMCTBEHHBIT in owswueckiii TocOSHNKE (epas.
C. Bapures®, 0 nodcmperametscman, 55 Fyp. .M. I0er. 1858 r., e1p. 398).
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239, Korza nyxHo pBIIETE, CYWECIBYETH IH Apesbillenie

-_'not)cmpemmmt:cmw nm nopyueum OH3HYECEUMD BUHOBHHKOMB

(exececsus mandati, Ixcess d. .Angestifieten), 10 31HCH Bee 3aBU-
CHTH 0T TOTO, CIBIAHO U TOACTPeKaHie T. €. JAHO IH HOPY-

| ¥enie BooOIIe I Ch H3BECTHEIME OrpaHiiyeHieMs. Bb nepBoME
. e@yyal moJcTperarefb ZOLkeNTH OTBLUATL 3a BCH CpPeLCTEA,

YHOTpedIeHnbld 414 OCYIUCCTBIeHiA ero Hambpenis. Kro Bo-
ofe nopyyaeTs APYIOMY OTHATH Y TPETbATO .J1UUA U3BBCT-
HEIS| GyMarl BO 4TO 6BI TO HH CTA10. TOTH JOLKEHD OTBHYATE
HEe TOIBKO 32 KPakY, HO M 33 Ipabems MIM Pasdoil, ecIHm ofHo
W% STHXD NPECTYILIEHii COBEPIIEHO BHHOBHHKOMD, H €CAI
YCIOBHEIA YMEICeTD (dolus eventualis) B 9TOME OTHOUIEHIH J0-
Eazan's mojcrpesarenio. HaoGopors, eeaum mozerperarels yka-
SHIBACTE IPAMO H3BLETHOE IPECTYILICHIE; TO 0BG JOKEHD GHITEL
HAKa3aHE TOIBKO 3a Hero. CIbJoBaTelbHO, €CIIOE IOJICTpPEKa-
TeIb IPHEA3ATE YEPACTh OyMary, BHHOBHHED &€ JOOBLIL HXE

| TOCpeJCTBOMB yoOliicTBa; TO HOJCTPERATCIN) MOKHO BMBHUTS

TOIBKO Epaiy. lI3mmiers ke BHHEL IDafaeTs 34BCh HCKIIOTH-
TEIBHO HA COBCPUIUTEIA; IO OTHOIIEHI Ee Kb HOJICTPERATE.II0
HMEeTE sHaueHie cIyiad (casus). Ho moromums, uro omsmyec-
Eiff BUHOBHIIRE COBEDINHIE KPAKY HOCPCICTEOME B3IOMA WM
TPH YIACTIH JOMAIIHNXD; TaKif OTATYALUIIA 00CTOATENbCTBA
CIBIYeTH BMBHITS NOACTPERATe10, HO0 OHH MPHHALIEKATE Kb
OOEIKHOBCHUBIMG CPEJICTBAMT HCIOIHCHIA Kpaki. Bp npuraza-
HIII COBEPUINTH KPAKY 3aKI0YACTCA U IPHEA3AHIE YUOTPEGUTH
aTH cpeicTBa. BesAkoe yMBIILIEHHOe HPeBLIeHie I0MeTpeRanisn
Bt nporusymoIomnocTs sTofi reopiu memad. KOZexeh (69) GesyeloBHO
OTBEpPraeTh 7€PeHocs OOCTOATENRCTRA, BIIANIIAT0 HA HAKAZYEMOCTE OJHOTO
u3b YYACTBYWIINXB BB OpecTyILIeHiNl H KAcawliarocs ero OTHOUIEHiiH
1b morepibBuleMy (en sus relaciones particulares con el offendido). Tloxn
BiignieMt TaKoro e Bo33pLHIA COCTABICHBI eraThi: 105 UTalb. KOA. 1861
Y. ¥ 104 HOPTYT. Ipoekta 1861 r.
30
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Najaers HCKIOYNTEIRHO HA OUAMYCCKAr0 BHHOBHHMEKA: HAND.
ecil, 1Mbsd NpHEA3aHie, 3ajepikarh JPYraro, BHHOBHUED IOJ-
BePrHYIE €r0 HCTA3AHIAMD; €ClH,. 005mass YOUTh KoTo, Iocah
y6ilicTea c1baalp mogEors. Bhpouews, He BOIMOKHO TOUHO
ONPeTbIUTh, BB KaKoil MBph CH0CO6T HCMOMHeHIA JOLKEND GbITh
BMEHENE JOJCTPeraTetio; T0 J0LKHO IIPeIOCTABUTL YCMOTPE-
HII CyAbM. YeIoBis, cALIAHHEIA MOICTPERATEIEMb, HA CTOIBRO
NMBIOTT, 3HAYCHid, HA CKOIBKO OHII COLIACHB Ch CYLIECTBOME
npeamera. Tors, —KTo IPUEA3HBAETEH B3ATL Y APyraro dymaru
6e3s MpUYHHeHid eMy 313, —I0LkeNs OBTh HAKA3AHD 32 KPAKY,
eIBIAHHOE HMB YCJIOBie Kacaercs HeIPUROCHOBEHHOCTH JHHA.
Heunsst yemarpusarsh IIpeBINeHid X0JCTPOKAHIA, KOTXA BHHOB-
HURD BCEBLACTBiC camtuenin (error in corpore) COBEPIIHTD Ipe-
erymiedie HaJ®s A Bubero b, 3pkes HogeTpesaTe]s CYUTAETCA
YMEIIVIEHHEME YOiiinel Ha paBEb: b BUHOBHUEOME (#. 122).
Ilogcrpekaresn, MoCTABURT HCIIOJHEHIE CBOEr0 yMHICIA BE 3a-
BHCHMOCTH OTH APYTaro QHUA, A0LKEHH BEHIHECTH IOCILICTBIA
rakofi zasucumocTy. OFE 0TBEUACTE 32 OMIHORY M.IM HEIOBROCTD
BUHOBHHEA, KAKD 32 CBOW COOCTBEHHYIO: IIOJCTPEKAEMBIIl opyie
BH €10 pyEaxs. CTaBHTE OTBBTCTBEHHOCTE MOLCTPERATEI] B 33-
BIICHIMOETh OTH 0€301MNGOUHOCTH. BHHOBHIARA OBLIO OBl Ge3Mbl-

CJIEHHO.

2338. Br ciyuah ODpOTHBONOTIOEHOMD HPEBHINEHI0 I0A-
CTpEKAHid,—T. €. €eCIH BUHOBHHEE COBEpUIILIL MeHbe BaKHOe
HpECTYII.TIeHie']IPOTIIB'B. TOT0, KOTOpPOE €My NOPYYEHO (ecaH
HATp. JO.AeNb ORLIG 3aBIAJBGTh BEmiilo MoCpegcTBOME pasdod,
H MEELY TEMD HOIYWLIH €e IOCPelCTBOMB Kpa®m), — IoJ-
CTpeEaTeI’0 cIbiyers BMEHHTL MCHEE BamHOe IDpecTyILIeHie;
U CcI5T0BaTEIRHO HOIR3A HAKABHIBATE €r0, KaKE DTOI0 Tpedyers
Geib (Lehrb., 11, 354), 3a morymenie Ha pasbod. Tars
KAKD II0ACTPEKAHnie ecTh IPHIOTORICHIE KB IPECTYILICHID,
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TO, COLJACHO STOMY OINHOOUHOMY BO3IPEHIL, crhioBalo OH Ha-
KasaTh 32 pasfofi U B TOMT caydak, KOIa KTo, CIBIARE MPHUTO-
TOBAEHIE KD Pa3folo, COBEPHIILTE KPAKY.

R34, Bsamie naseds nodemperanin MM 10GPOBOIBHOE OT-
eryIuIenie mojcTperareldd (Sinnesinderung des Anstifters) ectsh
orMbHa BB HOJCTpeRaTess mpectymHaro Hamkpenia. Eeam moz-
eTPeKarTe.]b 0TO3BATH CBOIf IPHEA3E 0 HCIOTHEHiA IIN BB M-

'HYTY Hayaja €ro; TO OHB TOrJa TOIBKO MOMKETH OHIThL O0CBO-
' 00EIEHB OTH OTBETCTBEHHOCTH, KOIfd YeIrBIb NepeMbHHTL

HPeCTYNHYI0 PHIIHMOCTE BH BHHOBHHED, H YHIYTOXHTH MOTII-
BEI 3T0ji PHIMIMOCTH BRIZ0BOMD HPOTIBOHOJOEHEIXS MOTHBOBE.
Hosromy - He umbers HIRAKOTO 3HAYEHIS B3ATie HABALHL IpI-
Ea3a, eCIH MOJCTpPeKaTelh OCTAaBIfAeTh: BHHOBHEEA TOXD BIif-
HieMb BHI2BAHHHIXH HMB MOTHBOBB. LCIN IOJCTPEEATe]b IM0-
CpejICTRONT YOb&JeHIH I HAYIIEHIA yensas A0 TOro Bo30OYIUTh
BB IPYTOMB Ky MIIEHIsS WIH 001afaHis, ITO0 TOTH ILMIETH
TOABLKO MBICIII0 YIOBIETBOPHTL €e, M mocIh TOI0 CaMb ke MOoi-
CTpeKaTe.h HAYNHACTE 0TTOBAPHEATH MOATOBOPEHHAT0, —MOKeTE
OBITH AIA TOTO TOMBKO, 4T0OT M3OELHYTH OTBETCTBEHHOCTH, TO
J0.IAEeHE JH 0H'B OBITE 0CBOO0IeHs 0Th Hakazauia? Eca BusBan-
HEIE 0 eTpeRaTeIeMs MOTABE IIP0J0:EAI0TE CBOe BIifAHIe, T0 OHE
HAaXOAUTCA BB TAKOME iK€ MOI0KEHIN, EAaKh M TOTH, KTO X0UeTh
ocTaBUThL JarbHbiImee riifcTeie, Korga yike moelbIcTBie He Mo-
#ETH OBITL IPEJOTBPAIICHO, HANp. Korja yolila BEL MHEYTY
BHCTpEIA OTMEIAETS cBoe Hambpenie. Ecam moxerperaress mo-

. CpejJCTBOME HPABCTBEHHATO BJIAHIA He MOKETH YHIYTOKUTEL

HpecTyIHOH PEINMOCTH B BRHOBHUES; TO OHB, A1 H30BEHAHIA
OTBBTCTBEHHOCTH, I0.KEHD IMPETOTBPATHTR mOCIBICTBiE, T. e.
BOCIIPEIATCTBOBATh BUHOBHUKY, HAIND. YAep&KarTs PYRY VOLHUBL.
BOOPYHEHUYI0 HOKEeMb, WIH #e 3a0IaropeMenHo YBBIOMHTL
HAYAILCIBO ILIM YIPOKAEMOe JHHo. 9To HAyalo MPH3HAHO HE-
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KOTOPHIMH TE€PMAHCKHMHU KOJeKeamu (6afeH., BOPT., OGPayHIUB.,
cake.). Ho ecam, He cMOTpA Ha TaKid YCHIA TOJACTpesare.ld,
310 BOCIOCKBIVETH, TO OHB HE MOKETT OCTAThCA HeHAKA3aH-
BEIME. [lodoikeHie ero MOX0#Ke Ha MoJ0Xenie cORepUINTeld, Ko-
TOPHIf #KeIAeTH MpeIoTBPATUTH MOCIHICTBIC, KOrja yike He Mo-
:KEeTh TOCIOACTBOBATL Halh HEMB (r. 206). OgHAEO HE TaKoe
Ge3IWI0(HOe YCILTie JOTEHO UMBTDL BlisdHie HA cMATUCHIC HaKa-
3amif, 4TO HMeHHO H Tpefyercs mBeickuMb kogexcoms (ITL
§ 1.

235. Karn onpe,z.rsmu HAKaszanie MOJCTPEKATEND IO 0T-
HOMIGHI0 K OH3MISCKOMY BHHOBHHEY? OfHu, KaKs Feuer-
bach (Revision d. peinl. Rechts, 11, 254) n Geyer (Erdrterun-
gen, erp. 169), TpedyOTH Gorbe €TPOraro HAKasamis AL HOA-
CTpeKaTels Kakb TBOPIA MPecTymHoil pEIMOCTH; APYTie, KAk
Carmignani (Teoria, II, 377), IPHACPEIBANTCSA IPOTHBOIO-
JOKHATO MHBHIA, NMOJATAd: YTO CKABATH YTO HHOYIL JErKo, HO
HEMOAHNTL TPYAHO; UTO MEEKIY OXHEMED M APYTHME OO0JBUIONH
MPOMERYTORS, H UTO JORHOE MOHATIC UXH COOTHONIEHIA MPOTIC-
XOAUTH OTH OUMGOTHATO MPIMBHEHIs IPakJACKaro MoII0MOYiL
KB yrodopuoMy npapy. Hppie, cILays Bo33pEHiD, TpHMApAD-
meMy ABa NpeIBHIYINid, cyGLeETHRHOE M 00EeKTHBHOE, BO33pT-
gig, Tpe6yoTTL PABHAr0 HARKA3aHif 1A MOJCTpekaTeld U s
punonnnka. Ho Bek a1m BossphHia oxHoeroponun. CrpaselInso,
TO BOOOINE HARAZYEMOCTD IIOACTPEKATeIA ¥ BHHOBHHUKA OXHHA-
KOBa, T.e. UTO cIEIyeTH MOJAraTh, GyIbTO HHTELICKTYAIbNbLI
BINOBHHKG CAMb HCHOIHNTE Mpecrymienie. Oxuano st obero-
ATEIBCTRA TAHHATO CIY9asd MOTYTH BILATH HA YBE.IHYCHIC BHHEI
N crBJI0BATEILHO HA 00.Xbe CTPoroe HakasaHie IoZCTpeRaTe.lst
W OU3HYCCHATO BUHOBHUEA. SaKOHOJATENHCTEA, HPIHIMATONTIH
HOAPOGHEI JThIEHI CTeYeHis MPeCTYRHHKOBE, HAKAZHIBAWIE
MOJICTPERATENA CTPOKe TEMD BHHOBHIKA; Th K€, KOTOPEIA OT-
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al0TE TOJIBKO BHHOBHIKOBL U HGCGGHHHOB’L, He noJjaranis

10 BB CAMOMB ALIS IOACTPERACTH APYraro Kb MPCCTYILIEHI;
0 0BCTOATE.ILCTBO, YTO MOACTPEKATEID EEJeTh €ro Haka3aHis,
HCKO.ILEO HE MOMKCTH OHITh IPHYMHOD GC3HAKAZANMOCTH IOX-
eTperatets. 3ahch MOTHBH, KAaKh H BOOGIIE 1PH paspBIICHIN
OIPOCa 0 HAKAZYCMOCTH ILIH HEHAKAZYEMOCTH JXLsHLI, He MO-
eTh UMETH HEEAKOTO 3HAMEHid; HAIp. KOTAa K10 IOJCTPeRACTH
{2 Kb IPECTYILIEHID /s TOro, Yr0d® BO BPeMs 3AKIIDICHIA
0 BB TIOPHME O00ILCTHTL €r0 KeHy; ILIH Koraa 6parh Moj-
TperacTs Gpara Kb NPECTYILIEHID ¢b ThMb, YT00h PasipaKuTh
. HPOTHBE HEro IAAI0 I ¢AbIaThesd eIUHCTBeHMHBIMD HACKETHH-

koMb, Takag oxoHUATeIRHAS OHIL IMOJCTPERATEN MOEKETH
0ILKO BAIATH HA yBelmyenie Hakasanis. To e camoe racaercd
CIyyas, KOIAa KTO, YRICYCHHBIA HATPaZ010 ofbmannow 32 06HA-
ViieHie BUHOBHIEA MHOTOYHCICHHHIXEH Kpakei, yroBapHBaeTh
Apyraro COBEpHIINTL HOBYH KpAXy, H HocIh YKA3HEBAETDH €ro
~ BakT RUHOBHHKA BCEXE NpersuAymuxs. OfHako &5 pomLaeTes
Mﬂ'i.;]iie BB CIyYab, KOTIa HOJCTPeKaTeIs Bo3 M bIs EIb c1b-
aTh YCIYTY 00IeCTBEeNNOMY IOpPSIKY, HMEHHO: HPEeJATh ONacHa-
- 10 mpecTyIHEKZ MPaBOCY/Ail0, Kakd T0 BHAUME BH cdyyab pas-
~ eMorpbuHoME Y I'aasepa (Gerichissaal, 1858, e1p. 37), raeawn-
MEMCs TakD HASHIRAEMEIX'E BO PPAHIY3CKOH PAKINKD agents pro-
~ vocateurs. Hickombko IBTS TOMY Ha3aLb, BS ABeTpin 3 phumics
. IOJ0KATS Nperpagy pastoaMs ofHoii Niaiiky, HapogmBINe ] YEACT
Ha BCI0 OEpecTHOCTH, OB 9T010 IhIBI0 OHB COCTABILTE IIAHD HA-
HajieHiss HA OAHY MEJBHHIY; H, CHHCKARE J0oBLpie HpPCCTYHHU-
i KOBT, OTHpABUICA Ch HAMH HOWBI Ha MEALUHIY, TAB CEPEIB-
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Htieca #HAHIAPMEL CXBATILIH IPCCTYIHUKOBE Bh MHHYTY, KOTIa
OHH, YIpOKAA CMEPTiI0 MeIbHHKY, TpeGoBain BHIIATH ICHEID.
BepxoBHsiii cyas B BEab 0cB0GOINIE 3 OTH OTBETCTBEHHOCTH
HA TOMB OCHOBAHIN: 9TO, HE CMOTPA HA BESNIHIC MPH3HAKH NO1-
cTperamifa, 8 ne HMEIH HaMEpeHid COBEpIINTL NpecTyILIeHie:
HaNPOTHBE TOTO OHE Bee efbIars, 4To0TH OHO He OBLIO0 HCIOM-
Heno. XOTs Takoif BEH30BE I Ge3HpaBCTBEHEHD, OJHAKO HB Ha-
J06HO COLIACHTRCS BH OCHOBATEInHOCTH phurenid. [Jaxe u mo-
KyilleHie He MOII0 GHITH BMEHEHO J, HOO NOKYNIeHie Hakazyemo
TOrAa TOIBLO, KOTJA BHBIIHEE 06CTOATEIbCTBO NPeIATCTROBAI0
IPOM3BE/ICHI0 KeJaeMaro BUHOBHIEOME mocrblereia. Ho 3 HI'[-
CKOALKO HE jKeTaTh 10CABICTRIA; HCHACTYILICHIC IOCITHICTBIA
OBLIO 110 He exyyad, a Yeuliii 3. Oxs Mors 65 Toabko 0TBEIATh
32 HEOCTOPOKHOCTh B TAKOM JHUIL CIy4a®, KOT1a GbI MEIbHIKD
OLLTH YOUTD, WA e KOra Obl eMY NPHYMHEeHE! OBLIH PaHbL I
HOBPEKACHIA.

I, Nocobuunns

23%. Vsnasn snauedie I cOOTHOIEHIE Me#& 1Y BHHOBHIKOMD
H HOJCTperareleMb, MBL MOEENE CF NepBaro BILIALA onpelh-
AUTH cynIecTro mocodumyectsa. [L1a mocoGuuEka ocTaeTeA TOIBKO
Ta ThATEJILHOCTH, KOTOpas He NPHHALISKHTD: Kb ofqacTm Ibii-
CTBIA BUHOBHHIKA TLIH TOACTpekaTelsd. BT mpoTHBymo.Jo&HOCTD
BHHOBHHKY, I10COGHHKD, MOMOTAIMIH (fusuuecku, He MO&ETH OBITH
ucnojuuTeAeMs rbamia. OHB HIPaeTs TOAbKO POIb OPYAist
B PYEKAXDh BUHORHHEA, HE CUINTAR €r0 C'h CBOeiH CTOPOHEL OpY-
JieMDh BD OTHONIEHNIN KB IpecTYIIeHio. Bb IpoTHBYmOI0H-
HOCTh TIOJCTPEKATENI0, yMcmsennvlii nocofHurs He BO3OYRIAeTD
TIpecTYNHOH pBIIMMOCTH BTL BHHOBHHES II HC COBEPUIACTDH Abi-
Hifi OCPEJCTBOME JIPYIaro MHIA: OHE HPHCOEIHHIETCA TOAHED
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phuniMocty BuHOBHHEA. OqmiMt cloBoM® COBeplUIeHIE HE
BETH CBOETO IICTOYHHEA Bb MOCOOHHKT HII YMCTBEHHO HH OI-
1eCKH (1. 217). IlocoGHHKE 3aHMMACTH MECTO HE BB CAMOME
CHONHENIN, a HA PALY ¢ Hemoanemiems. Poxs ero BTOpOCTE-
{HA: OHA He UMBeTH CaMOCTOATEBHATO XAPAKTEpa, U Ihanie
0 XApaKTepH3yeTes TOIbKO TEAHIEMs BUHOBHNEA. Il0COGHUKT
14CT, IPOTHRO3AKORHALO MOCTBACTBIA, HO TOIBKO B TOM CIY-
B, KOIa Jpyroe Qumo (BHHOBHUES) yike Ipes e phIumIocs co-
IUTh NpecTyiaenic. beas copepienis mim NOKYIUIeHIs TEAHIA,
0GHmYeCTRBO HeMbleamio. ITocoSHIYECTRO HaxouTes B Ta-
HOMT e OTHOWICHIN KB COBEPUICHI, KAKS W IPHIOTOBIEHie.
b HEBO3MOKHO MOIOKUTH 00IIEe HAYAT0 KACATEABHO TPAHH-
MeAAY HPNrOTORIEHIOND ¥ HCHOJHEHIEMB, PABHHIME ofpa-
s 0 BONPOCH, —NIPHHEALICRNTS M0 JaHHOe ThicTRie B 061a-
1 COBEpUIeHIsA WM ITOCOGHMYECTBA, —MOKETE GHITh pEimens
MBRO TIPH PaseMOTPBHIN 0GCTOATOILCTRA JANEATO cryyas. [s-
CALIOCTS BUHOBHUKR, 0K OHD HE NPHCTYNHTE Kb TIaBHOMY
FCTBII0, HUYEMD He OTAMIACTCA 07T ThATeIsHOCTI mocoHI-
. O6LIEHOBEHHEIA cpejcTEa HHTELIeRTYaIbHATO II0COGHMYe-
4B CYTh: COBLTEL; HOOMPEHie JHUA, PBIIBIIATOCS Y&e coBep-
b IIpecTyILIeHie; ofbmanie yKphBaTeIheTBa I HeTonece-
0 mpeanaMbpeBaeMoMs Ipecrymwrenin. llocooHmuecTro pi-
1ECEO€ COCTOMTS: BB JOCTABAGHIN OPYALll H CPOACTBE LI co-
PIICHIA IPECTYILIEHiA; BT ofIerdenin u YCTpaHeH i mpersr-
Bili; B HAX0#ICHIH HA CTOPOKE; BH ABHCTBHTEABHOMD YEpHI-
ATeLCTRE HpeCTYILIeHis WII IPecTYNHUEA, BCIBICTRiC JaH-
aro mpeikfe o0bmania. IlocodHmYECTBO MOKETH GHITH CoBep-
HO TI0CpeCTBOMD NGAHIA OTPHNATENBHATO, HAIP. KOTJa 10-
MHiii 0fBmaeTs pasdoiENEaME He sallepeTh ABepel; Koraa
0, BCABACTIC NMpeIBAPHTEIBHATO COLIAINENiA Ch TpecTyIHH-
OMT, He JOHECETE O COBEPUICHHOM: MM JIpeCTyILICHIM.
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238, Kpowt xrhleHia MOCOOUNKOB® HA YMCIRGHHBIX: II
PUINIECKHX', HAYKA COCTABMIA eme HECKOILEO APyIuXD Abae-
Hifi, 10 GoABIIel JACTI (e3MOIe3HHIXE. O1HaKO & 32C.IYHIBA-
T, BHHMANIA M3BHCTHOE YKe HTATAHCKHME IPARTHRAM®E OT.II-
YeHie CyuecmeenHalo I Heolfro0uMalo OTH Hecyujecmeeriaro no-
coo‘nuuecmad, COLTACHO TOMY, GRLTO 1 corkiicrBie HOCOOHHLA
ﬁeoﬁxo;mmo Ad51 COBGPIICHIsS IPEETYILICHA, WIH &e nocabauee
MOTI0 HCTIOAHUTECA 0€3h TAR0To coxbiferpia. 910 qbleHie, Kakp
ocHoBaKie I YCTeNEHEHiA HAKASauisl, MPUHATO 3AKOHOIATE.Ib-
creans: mpye. (35), mran (104), rapsur. (73,83), cagen. (139),
caxc. (54, 55), Yo IL IL (128) m Y. Mum. (121). [Isa mepshie
KoJekca OTHOCATS 2TO rbienie poodme Ko BCEME JIHIAND ;rllf-
CIByOLIIMB BB upecrymaenin (1heilnehmer, complict). J’f:u-
CTEYOIIEE 310H0ATeIBCTEO IPHHIIMACTE IOCOGHITECTRO BB 00-
The TECHOME CMBICAE, I HE OTHOCUTE CI0AA N0COOHIIeCTBA B C2-
sows memomein (Y. Mum. 13: ¥a. 1L, TI. 15). HEgoTopsie 110-
JATaI0Th, YTO 3TO jbAele HEMPakTIIHo 0 TPYAHOCTIL PBINUTE,
MOI'EL JH BHHOBHHKD COBEPIIUTD npecrymLicHie 6e3b cobHeTBIA
JAHHAro AMHA ILII HBTB. 910 BO3pakeHie HEOCHOBATE.IbHO: of-
CTOATEIBCTEA BANISA MOTYTS JaTh CY BB J0CTATOYHOE yKasamie;
BB CIyuak Ee COMHEHIA ONB PHUIITE IO HAYATY Lin dubiis
mitius*. Tagoe IhaAMie BULHO MO TO npuyuirh, 9T0 CymecTBen-
HELi TOCOOMIKS, KAKD IT0 MOJATAOTE YEABAHHBIA 32KOHOIA-
TeILCTEA 32 MCKIDTCHIeMS CAKCOHCRATO, A0NAEND OHTh Hakask-

BaeMb HA PABHE CB BHHOBHIEOMS ).

1) ¥Vme npbroTope HTATifTHCEie MPAKTHKY COSHARAIN neoﬁxo,-lmuom?
faxoro PASINYeHiA HAKAGYEMOCTH IOCOOHIEA YO MEPE TOTO: ,ufrun auxi-
Ligtor causam delicto praebuit, aut non®. Clarus, Practica civ. ef crim., Lib. Vs
§ fin,, yu. 90, n® 2. ,Poena ordinaria delicti non intrat, nisi constet, quod
delictum non poterat fieri sine illo auxilio®. Farinacius. Praxis e theo-

ret. erim., pars IV, qu. 130, n° 126, 127).
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KOIJA 3aKOHO/ATe]b TAKOe NOCOGHHYECTBO IIPHSHAETH CaMo-
- eroATeIHEIME Hpecryiienien®. Ilo mBph mporpecea rharens-
. HOCTH BHHOBHUKA, YBEIUYMBAETCH M HAKA3YEMOCTb IOCOGHHUKA.

Mo 3HaeMB, YTO TOTH LI APYTOi IPECTYHHEIH XaparTeps Xh-

ATEIbHOCTH BHHOBHUKA oOTpakaerca Ha IoJcTperarers, W Ha
060POTE IOJCTpeRaTe s He HMEETs TAKOro BIIfMHIA HA BHHOB-

£
x .
- HUEA. OTHOH.[eHl.e HOCO’C;HHEE! Rb BI[HOBH'HHY TOYHO TAaR0© HKe,
&t

3 ',t ~ Kawp nojicrpexarela Kb HocrbjHeny. CyOBeKTHRHEIA KauecTBa,

YReMUNBA0ONIiA HARA3YeMOCTh BUHOBHUER, He UMBIOTEH BIiAHIA
" Ha uaxasyemocrs moco0HmEa. HO 0GHEKTUBHO-CYGHEKTHBHEL
00CTOATEIBCTRA, XAPAKTePH3YIOnia AhANie BUHOBHIIEA, HA CTO/b-
KO RAiAOTH WA yBeJmIeHie BHHBI NOCOOHHEA, HA CKOJIBKO OHH
OB1m emy mspherHer '), CrhkoBaTelqpHO, €CHI IMOCOGHHEE He
~ SHANB, YTO BIIOBHMKTH—/IOMAIIHIH CIYKHTEIb, TO OHB OYAETE
. OTBBuaTh 31 NOCOGHHYECTBO BB mpoerofi kpawk. HaoGopors,
~ €cJI KTO 3aBBIOMO TIOMOTaeTh CHIHY BB OTHEYOLiCTBE, TO OHE
Gylert HAKasaHB 32 TOCOGHHYECTBO BEH OTIEYOiicTBB, a He
BB ppocroms YOilicreh. Iloco0HuR® 0TBLYAETH HA CTOJBKO,
~ Ha CKOILKO BUHOBHIKD COBEpIIAGTH TAKOE IpecTyILIeHie, Kakoe
OHII COIMACHTHCE COBEPIIHTH, H IIPH TAKUXH YCIOBIfAXB, HA
EOTOPEIA NPOMBOILIO MEkAY HHMH corfamemie. Eeam onu
COLIACHINCE HA EPAKY €O B3IOMOMB, 4 MeELYy THMT BHHOB-

) Coraacro sroMy BoasphHil Ha HakasyeMoCTh MOCOSHHKA Olpefk-
JeHH BE Cakec. KOJ. TpaBHiIa cTarell 55 m 56.

3l
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HAKD TPH 32BJAJEHIN BEmil0 PAHIIS KOTO, I TAKAMT 06pasoMs
COBEPHIILIT Pa3boii; TO MOCOGHUKD JOIHEHD 0TBHHATH TOALKO 33
yuactie BB kpakb co BaIoMoMB. TaroBo IpaBiLIo GaBapckaro
KoZ. (52). PapmeMb 00pasoMb TMOCOCHHED JOMKEHD OTBEYATH
TOABEO 32 POCTYH KPAKY H3H HE3aNePToii KBAPTHPEL, €CIH OU'D
HA TAKYI0 KPRy CLOBOPHICA Cb BUHOBHUKOMB; a MELAY TEMD
HOCTBIHiii, e JOBOILCIBYSCH STHMB, PA30MIB BaMEN Y Mebemr
W HOXUTHIE Apyria eme Bemm. CoriacHo TOMY YKa3saHBL Ipa-
BILTA BH HBKOTOPHIX's [EPMAHCKUXDH Ko (6ap., cakc., GajeH.).
Yro6s BMEHNTH ITOCOOHHKY OTArYANIIEe 06CTOATENLCTBO, M0-
CTATOUHO ofmee COTIAmeHie: HE BO3MOKEHO TpebGoBaTh, YTOOH
OHO GBLIO MOAPOGHO I TOYHO, HGO CAMB BUHOBHHKD HE MOKETD
BCET0 IPEBUALTE H BaBHCUTDH OTH CIYYAHBBIX: 00CTOATEILCTRE.
Oraryanmis 06CTOATEILCTRA, MOTYINIA, 0 CYMECTRY TPEIMeTa,
CAYYUTHCS TPH HCHOJHEHIN, J0GKHEL OBITH BMEHEHE HOCOGHUKY.
Ecam k70 0643a/¢a CTOATH HA CTOPO:KE, BO BPEMA HANAACHISA HA
RILI0E YeIUHEHHOE CTPOeHie b HAMBPCHIeMH COREPIINTL pas-
Goit, To,—X0Td OK W YCIOBHICA CH BUHOBHHEAMI, YTO OHI
TOIBKO CBAAYTD ILII PAHATD EHTeJeil,—OHE ZOILEEHD OHTb
IpPU3HANG TOCOGHUEOME BB Pasios, COMpAKEHHOMT CB yoifi-
CTBOMB, €CIM KOMY NpPHIHHEHH ORI CMEpTEJBHHIA pPAHHL
Cs Apyroii CTOPOHEI, CMArYAlONiiA OGBEKTHBHO-CYOHEKTHBHEIA
00CTOATENLCTBA HA CTOPOHT BHHOBHIEA MEPeXOsITh HA T0COG-
HOE2, HANp. €CIH 3aK0HDG (Eakds BB ABCTP. U BIOPT. KoJA.) obger-
aeTH HAKAa3aHle BHHOBHOKY KPailll, KOTJA OHB OMI3KIH pof-
CTBEHHIKD 060KPAISHHATO.

240. Eciu, mpu ompexbileHin oTHONIEHiil TojcTpexaTess
KB BUHOBHHRY, HE BO3MOKHO BB OJHOME I TOMB ke JLIHIN V-
CMATPHBATE COCTARE JBYXD PA3IMYHEIX'E IPECTYILIEHIH BB CIy-
yat HAXOEIEHIA HA CTOPOHE MOACTPERATeIA OTAYAIONIUXE 06-
croaTe beTBE (#. 231); To Tomke caMoe EacaeTed H MOcoGHHEA
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ThME Gorke, UTO ero XAPakTepPs—BTOPOCTEICHHEIH, 4TO Abii-
CTBi€ ero NMEeTs NpHIATOYHOe 3HAYeHie, U 4T0, CIbL0BATeIbHO,
Ha HEME [OLKEHE OTPAkKaThCA XAPAKTEPE FIABHATO IHAHIA.
Hepasbabaocts ABifcTBiil MocoGHMEA M IMABHATO BHHOBHHKA,
ropopurs Carmignani, He JIO3BOSIETH Pa3abIITL HPECTYH-
Jemie HAa JBb MOJOBHHEI H IOJArarh, YIO OJHA HOJOBHHA TEIO
BUHOBHEIEA, Apyrad ke—ImocodHuka '). TaknMt oGpasoms mo-
co0IADmi BB yOificTBS CBOEIO 0THA HE MOECTH GHITH HAKA3AWE
32 OTIEYOLICTBO, a TOIRKO 3a OOBIKHOBEHHOE YOificTBO; HO
BCETAKN Takoe OTHOUICHIC IIOCOOHHEA KB HEPTBL O.LEHO
BIiATh HA BHAYNTEIBHOE YBeImYeHie MBPH eIBIyIOmAro emy
HakasaHid. 'To BE 9TOME caydab HEIR3SA CYHTATH HOCOGHIEA
YVIaCIBYWIIHME BH OTHEYGiHcTsh, TOrla Kakh HA000poOTS,
BB YKa3aHHOM'® Bple cryyaks (u. 239) amio, moMoramwuiee chiny,
WPUSHAETCA NOGOOHHKOMD BB OTUEYOiiCeTBH,—5T0 OIpaBAb-
Baerca THME o6muEME 3aMbuaHieM®, uTo rBifcTRiC IOCOOGHHEA
BuLerh ¢b IbiicTBieME BUHOBHHEA COCTARIACTE OJHO Lb.Ioe

- mpectymHaro IhAHIA, XapakTeps KOTOparo MOTYTH BHAOM3ME-

HATH TOJBRO CY6'BGETILBHO-061:6ETI[BHHH HAa9eCcTBa BUHOBHIILEA.

241. ocoOHUKT MOKETs MOIb30BAThCA 0e3HARA3AHHOCTIM,
He CMOTPsi Ha COBEpIIeHie ABsAHIA BUHOBHIKOMSG, €CIH OHB yc-
IMBIIHO NPOTHBYLBHCTRBOBAIT TEPBOHAYAILHOH cBoefl phummio-
cru. I Takb: Bh YMCTBEHHOMB IOCOOHHYECTBS TOTH, KTO

1 . .« il modo, col quale in complice nella sua maniera d’agive forma
eol principal deliquente un solo e medesimo contesto di azione . . . non
permette, che . . si scinda ¢ si separi un delitto in due, dicendo essere esso
una cosa per un degli agenti, ¢ una cosa diversa per altro“. Carmigna ni,
Teoria, I, 394. TIpOTHBOMOIOKHATO HAaYala HpHIEPKHBAETCA CPAHIL KOL.
(380), OcBOGOEIAA POICTBEHHNKORD IOTepmEBIIAro orb OTBETCTBEHHOCTI
3a Kpawy, U BMEcTE ¢ TEMND H0Jarad Haxasamie A14 YEpHBaTEIEii.
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JATs COBETH WIM HOOMIPANE (HAIP. YEAsarh CHOCOOT IpPHTo-
TOB/eHIsA A2 IIN YUHYTOKCHIA HOJMUCH HA JOKYMEHTE), TOTE
y#e He BECOCTOSHIH B3ATh 3T0 Ha3aLh; HO OHB MOKETE, LIA -
Gl:Eamia HAKA3aHiA, YBBIOMHTB HAUYANLCTBO UM YIPOEAEMOE
o, Bb ImocoGHmYECTRS ®UIMYECKOMB, eIl HOCOOHHEE 3a-
G4aroBpeMenHo 00BABUTH BHHOBHHKY, YT0 OHB OTRA3HBAETCS
OTH YYACTifA; TO OH'B,—II0 0aJeH. M BIOPT. KOX., U IO IPHUHATOI
BOMHOTUX'D CTPAHAX'B MPAKTHKS, —0CBOGOEIAETCA 0T HAKABAHIA
Ha paBHE CB MPEABULYIUMD CIYYAEMb, EOIA YMCIBEHHEH To-
COGHIKD IPeJ0TBPaTHIh IpecTyiienie. O IHAKO &b, KAKD copa-
BemBo 3ambyaers Greyer (Erorterurgen, crp. 162), ne Beerga
BB 9TOMB CIyJa’ IIOCOOHIKD YHIYTOKAGTH CBOIO HAKAZYEMOCTE.
Q6B uanic GU3HYECKAro corbicTBifA COCTABIACTE BMECTE ¢H TEMD
HHTENLIEKTYAIbHOE T0COGHITIECTBO, YEPSILIANIICe NPECTYIHY
phmmmMocts BB BuHOBHNKE. He emorpsa ma Baatie o6parHo Imo-
COOHIEOMS JAHHATO MME 00bINAHIA, HpPABCTBEHHOE BILMHie Mo-
#HeTh He TepATh cBoeil ecmasl. OfHako &b, Tak® Kakb TPYAHO
J0K23aTh TAKYI0 JICHXIICCEYI CBA3B, TO CIBLAYETH COLIACHTHLCH
Ha TPHEATOE OPAKTHEOH mpasmio. JhiicTByolnee 3aKoH0 ATEIb-
crpo (Yaox. Mum 121; Yaox. Iap. Iloase. 128) momaraers
3rkCh COBEPMIEHHO IPYToe HAIAlo0, H IOCOGHMKA, — 0TKASHIBAIONIA-
rocs OTH COXBIICTBiA, ecaH OHB IPUTOME HE JOHECH O IPECTYIi-
JeHil,—I0/BePraeTs HAKA3AHIID 32 HeJIoHeceHie.

24%. 33 BropocTeneHHaro xapakTepa IMOCOGHHEA HCTEKa-
eT'’h MeHBIIAs ero HaKa3yeMOCTh IPOTHRYT BHHOBHHEA. OH® He
YMCTBEHHEL{ TROpens IbAHIA; OHB MOZBOJAETD MPHBIEUS e,
nm, GyIyvd CBHALTEIeMD HpegupifTia, OHB MPHCOEAMHAETCS
KB HéMY. OfuaKo #B, He TOALKO BB CYOBLEKTHBHOME, HO I B
OOBCKTUBHOME OTHOIICHIN, BHHA IOCOGHMKA MEHBUIE, ecC.l
TOJABKO €r0 COXBHCTBie He §pLI0 HeoOxozmio. I1I0 OTHONIEHID
Kb H3MBPEHI HAKA3AHIA 417 YYACTBYOWUXS BE DPECTYIACHIN
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BA0BATEILHO U JIIA IOCOOHUKORE, 3aKOHOJATEIHCTBA Ipei-
CIABISIIOTD JBA CHCTEMBL  CucimeMy YpasHelia WIH GCCUMUAA-
g 1 cucmenmy pasauuenin (cpap. Benoit-Champy, Compli-
, 1861, Paris, crp. 43). Ilepeasa cucrema, MpuHATAS @paHIL.
ABCTP. KOL., YPABHHBACTE Hakasadie I1d BCEXB YIACIBYM- -
Xb BD IIPECTYILICHIN, HE CMOTPA HA CTENeHL MIX'H BUHEL. 9TO
YAI0 TAKD ;K@ HECHpPaBeINBo, KAKD 1 YPaBHEHIe HAKA3AHid 33
Iokyutenie 1 copepuenie. Jpyria sakoHozaTeIscTBA CIBIYIOTE
Opoii cucereMb, IO KOTOPOH NOCOOHUEH HOLIEEATE MeHke
poroMy HakasaHio. TH H3% HUXDB, KOTOPHA IBIATH yIacTie
4 CYIECTRERHOE T HeCYIECTROHIO0®, HAKAILBAIOTT CYIIECTERH-
BHIX'S YIACTHHEOBD HA PaBHD ¢h BHHOBHHKAMI, XOTH OB yuacrie
B COCTOAIO TONBEO BB MOCOGHHIECTES. DTO MPABILIO COTIACHO
CYIIECTBOMT IpejMera THME Goake, uTo, BL caydab HHzmeH
€lleHY BOHEI He0OX0AUMATO MOCOOHHEA, MOKHO €My YMeHL-
b MBpy Hakasamwis., CHCTeMY IOCPEJCTBYOIIYID MERAY
IBYMSI YEA3QHHLIMH HAXOJIUMB BB 3aK0HOJATeIscTBE Gasap. (55)
Bfﬂpremﬁ. (sak. 13 Apr. 1849 1., er. 13), KoTopHIs, MOIaras HA-
IOM's ypasHente, TPeIoCTaBIANTS YCMOTPHHID CYALY HATOXE-
€ Ha NM0COOHNEA HAKA3AHIA HILKE mintmum.




KHUTA 111,

HAXAZS3SAHIE

FrfABA L

Cymeerso n wbap Haxasamid. Ero rauecrsa.
Ero Bujsl,

243. Norga xro ambo, TpeBHINAS NPeLbILl CROSH IHIUBH-
XyaIbHOH CROGOJEI, HAPYIIACTD OGMIECTBEHHEIH MOPALOKE, T.or-
JIa TOCYJAPCTBO TPOTHBYABHCTRYETH TakOMY I{apymeuu.o.
910 THPOTHBYALiiCTRBIC HA3RIBAETCHA HAKA3AHICME. Hafcaaame
ecTh BHbBIHEe NPHHYXAICHIC, CILIYIOImee 3a HapylIeHie Ipa-
puIa yrogopHaro 3akona. Hakasamie ecth pwbumnee Mpury#®-
JeHie MOTOMY, UTO HHKAKOEe HACHIie, HUKAKad CILIa, He MOKETH
SHITH HEMOCPeJCTBEHHO HANpaBIeHa Ha BOJI B ed cymecTsb.
MosToMy BoaxA 33 HemCNoAHEHie 003aHHOCTH MOKETH OHITH M0
CTUTHYTA TOIBKO BB CoEphs BHBIMHXD ed Upast. Morubh
pehxp ueloBbYecEnxE: ThiHifi €eTh YAOBOIBCTBiC WM CTPa-
Jamie; oTCIOZA M HaKasaHie, A0JEEHCTBYIOIICC IIOPasUTh /npe-
CTYIHHER, MOKEIH COCTOATh BB JMINEHIn H3pherHAro 0Jard
WO B NPHIHHEHIH CTpajamHis.
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244, OGmecrsennoe Hakasamie €cTh cayoe KpaiiHee cpef-
0, YIOTpeGIgeMoe TOCYAAPCTBOME TPH HEZ0CTATER BCEXE
PYTux® Mente crporuxs Mbpn. Iocyaaperso marasmbaers
BCE TO, uTO HAKA3yEMO ; OHO HCHOJHAGTEH KAPATEILHYIO
CTh HA CKOIBEO CYHUTACTL TO COOTBBICTBEHHEIME, 9TOGH
PACHO He YMEHBIATL DACIOJATAEMBHIX's IMEB OrpANHYeH-
IXE CILIE. OHO HOKOTZA He HAKABKIBACTE /L1 TOr0, YTOGH
asbiBaTh (v. 40 m 71). Ustn Bbmmsro XapakTepa rocyzap-
'BA HCTERACTS, 4TO BO BCCM'b, NPEeANPHHIMAEMOME UM, OHO
GMITCA K OCYMECTBICHID W3BECTHRIXE Ihichh. Kagig me
MOMETH MMETH TOCYAapCTBO Bb NpHMBHEHIN Hakazamig?
Teopin mozesuwaro, cumras Towkow OTHPARICHIA YMib Haka-
4, 00Pa3yTE ABL TBABHLIA Ipynsl 0 MEpE Toro, mwk-
ML OHE NPCHMYIIECTBEHNO BB BHAY 64aro 0GMEcTBA I
menfa. Ism nocabauuxs Teopiit — nenpasierie Ipecryn-
a. Teopin, mpumajzexamia &5 NEPBOA rpymb, CXOJHH
00010 B TOMB, UTO Beh OHE CTPEMATCA Kb OXpPaHEHIo
HECIBCHNATO NOPAAKA, T. €. UMBIOTH UKL MpeiyIpesuth
CTYILICHIs TOCPEeACTEOMT yerpamenid. Tarmus oGpazoms,
) KB OCYIECTRICHII KOTOPHIXH MOKEIT CTPEMITHCA To-
(@APCIBO JIOCPEICIBOME HaKa3aHisl, MOKHO CBECTH Kb JABYMB:
> Yempaweniio i Kb uenpasienio MPeCTYINUKA. DTH WEIM Mo-
Th OHITH JOCTHTHYTH LI TOCPEJCTBOM  CaMOil YIPO3HL
EA3aHieMD, WIH TOCPEICTBOMS ICnoiHeHia ero. Ho mu-
A4 LI OCYIICCTRIEHIA HXB IIPABocydie HE SOLKHO OBHITH
“apymaewo. Huxorja maxasamie, BT, OTHOIGHIN pojfa CBOEro I

HHLL, He JOKHO NPEBHINATH BAKHOCTH IPECTYILICHIA.
MPOTHBHON® CIyYah 3aKOHOJaTelb BUATE GH BB OZHOCTO-
H0CTh TEOPIN yCTpallieHis, KOTOPOi IocIsI0BaTeIbHOe po-
€Hie TpeGoBalo 6Kl OMPeTHICHIA CAMBIXD CTPOTHXE HaKa-
L , Tonpania JoCTOMHCTBA YEI0BLEA 1 UpH3HAHIA ero mpo-
B opysiens. Cs gpyrofi cropomst, yro/ioeHas HOIATHRA
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cOBBTYETD /IOBOALCTROBATECA MeHbe CTPOTHMD HAKAZAHIEMT
IPOTHEE CABIYOMAre MPECTYIHHRY, CHI OHO MOCTATOMHO ALt
AOCTIECHIA JBYXD BGINC YIOMAHYTHIXD WBICH. Omers m_)_-
KASHBAETD, YTO JIf yAEPHKaHiA OTH NpecTyIIeHii 60.-’1"}:',3 Xbii-
HO HEMHHYEMO IOCTHTAlONsd Ipe-
EOTOPBIA 1

erBHTEIEHE YMEpPeHHbIA , .
CTYIINER, HAKABAHis, IBMB CIHIIKOME CTPOTIA,
CyAbA HEOXOTHO IPHMEHAETH H 3aKOHOZATEIH CMATIACTE I0-
Mmfopamiems. 1lbip yeTpammeHis, Ha CEOIRKO OHA Kacd-
erca NMPECTYIHIKA, COBIAZACTD Cb UEILID HCIpaBIeHis: 100
A1A 3aK0HOJATEIs Ge3pasiuyfo, pHIMICH JH ETO HE Hapyma.n,
SAKOHA BB OYYHEMB OTH TOr0, YTO OWB OMACAETCA HAKA3AHIA,
WAN OTTOTO, ITO OHDB HPABCTREHHO liepepoamicsd. Locyraperso,
KaEk® BHEIHee yupexjeHie, He MOKETH BPHIBATBCH Bb YHCTO-
AYXOBHY® o01actb, BB COEPY Mplcaeii, yOBEICHI n Mo-
THBOBD-

24%. U35 T0IbKO YTO IRIOAEHHEIX'D HAYalh O CyuIECTBE
HARA3aHiA W €ro IhiAxs, H COTJACHO Haueil OCHOBHOM Teopi
(n. 41), meTexaOTh ABA IIABHBIA €r0 KAYecTsa: ﬂouftesﬂﬂcmb.ﬂ
enpasedausocmy.  Ilepeas ecrb NOBOTB npuMBHeHid ﬁanaaaﬂmz
BTOpas ONperbISerTs ero IpPeabisl '). B3 orHOmIEHIH KB 10-
Ae3HOMY, HAKA3AHIe JOLKHO GHITH #puMibpioe T UCRPASUMELIIOC.
Hagasanie Jo@kHo GHTH HajaraeMo BB HHTEpech oOmECTBi.
Yrposa HakasaHiem’s M HCHOIHEHIE €r0 JOMKHBL OBITE TA-
Karo pofa, WYTOGHL MOLIH YAEp&aTh PacIOIOKEHHHXB KB CO-
BEpIIERIT0 JAHAATO MpeCTYILIeHid. oMy Hamoake coXBIiCTBY-
ers NIACHOCTh BCCTO CY/AOIPON3BOACTBA CBb IPECTYNHUEOMD:
Hakasamie, Bb OTHOLIGHIH pofa I 00pasa ero MCIOMHeHisd, X0F

a sa raison dans latic
1, 191).

) Le principe complet du droit pénal . . ..

1ité et sa mesure dans la justice absolue (Tissot, Dr. pén..
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®HO coJbiicTBOBATH ﬂ]iancTBeHHomy U IOPHIMYECKOMY Hempa-
| BICHIO NPECTYNHNKA, HO HIKOTAA HE AOMKHO YHIEKATE  €ro
I BOSOYKIATH . Bh HEMD HEHABHCTH K 00IICCTRY H HErojo-
Hie HA €ro 3aKOHEL

- @46, l11 Toro, uToGH HarazaHie GLLIO CIPABENINBO , OHO
OIKIO OBITD uut0e, COOMBIMCMEERHOe GUNTL, ORbauMOe, 0dUHAKO80
\ORA 6CTTT, OMRYCIMUMOE U 603NAPAOUMOE.

- Juunce. Haxasanie 1omkHO GEITH JIHYHOE BB TOMD CMEICTE,
9100 OHO Kacaloch TOILKO CAMATO BHHOBHHEZ. DTO HATATO
BEIpaGoratoch mocrenenno. B apernocrn, ocofemmo e BB ro-
; CYAAPCTBEHHEIXE IPECTYIICHIAX'S, OMuKaiiliie poJCTBCHHMEN
“ ObLIm HaKaskIBaeMEL BMECTE ¢ BHHOBHLIMEE 160 JpeBHie mo-
araim, 4TO HPECTYILICHIe, COBEPIICHHOE IMPefKaMI, ACTO CTa-
HOBUTCSl HPUYHHOWO COBEPINEHiA MOTOMEAME HOBHIXB IPECTYII-
senifi. Ha oroff MEICIH ocHOBAHEI DATAINCTHYCCELT IPEYECKid
rparegin. Jo xomma XVIII pbra Gbiia BT ymoTpeGseninm KoH-
PHCKAIIsT UMBHIA caMoyOiinsl. Dro Aame A0 CHX'B HOPT CO-
AHUIOCH B'h AHIIiICKOMB 3aK0HOAATENLCTEE, HO He KacaeTes
ooBaro uMbHiA (lands of inheritance; Stephen, Summm 7y, eap.

XIT). Komomckamis Bcero MMymecrsa HII €r0 YacTH He J0-
CRacTed yike mopBAmME Kojmeuramiasmu. 'pamzameras
epTh , OoTMEBHemnas. Bo Opamnin Toipke BB 1854 r.,
ala HeBUHHEIXD ,

IIo-

Takh KaKb OHA YNHYTOXKAIA Opaynblii
D035 €O BCHLMU €0 IPakJaHCEUMH TNOCIBACTBIAME (cr. 25
f. Han.). Hecomubmno, uro pedkoe makasamie BIieTH, II0
paiimeii MLph mocpeseTBenno, M Ha Apyria mmma. YeioBEEE
{ HE LIBETD YEAWICHHO: MPHCY:kjeHie ero Kb JCHERHOMY B3bL-
KaHI®0 WII Kb TIOPEMHOMY 3aKIOUEHI0 0TPA&AETCs 1 HA TLIe-

mﬂ.iﬁa‘-ﬂ..-‘,&um.uﬁ. ==

CHaxt, ero cemeiictsa. Takt Kaww mofobHOe BiifHie Ha CYABOY
YIUXE THIE HEH3OLENO0; T0 cabAyers cTaparhes, YT00h OHO
. 10 MEpE BO3MOKRHOCTH OBLIO CIA00.

32
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289, Coomsmmemeennoe guim. Bompoes 0Gh ypaBHCHIH Ha-
Ka3aHig ©b OpECTYIIeHieMb He MOAeTs OHThH PpasphbuIaeMb
oTRJEUEHHO, HO TOJbKO BB OTHOUIEHIH KB JRHHOMY obmect-
BY, CTEIIEHH €r0 00pa30BAHHOCTH M €T0 HPaBaMb. Ozmo 1 TO
e HAKa3aHie, Bb PasJIYHEXE CTPAHAXS H B PA3JMIHEL] BPEMEHR,
MOKETs MMBTL pasinyHoe 3HAYEHie. YHU3HTEIBHOE Hakazauie,
JOROjsIIee eBpomeiina A0 OTYAdHid, MOEETH He HPOMSBECTH
HEEaxoro BIifHia ma appukamma. Io mparTmueckoe pasphue-
Hie 9TOr0 BOHpoca, AaEe BH JaHHOH MBCTHOCTH M BpEMEHN,
BECHMA TPYAHO TENE Gouke, YT 9TO COCTOHTH BB THCHOM CB-
U OB APYTUME BOIPOCOMB, Ch COpAsMBpeHieMD HAKA3AHiii sa
pasImYHEA TIpecTymIeHid. TmaTelbHoe H3cIbjoBaHie ofuect-
BEHHATO YOLkAeHIA MoXeTH Jarb 31bch MIBBCTHHIL YEA3AHIA,
KOTOPHIME T0#EHD II0Jb30BaThCA 3akoHogaTelb. PykoBoAch
MYpPOii IOAUTHEOH, OEB HE IOCIBIYeTH CIbHO YOLiiCHLAND
ofmecTea; HO, BHIGHpad M3H HHXH TO, YTO XOPOINO, OHB O4H-
CTUTEH ® 00.JIarOPOAUTEH T0, IT0 Bh HUXD HECOBGPHICHHO.

248, Jwaumoe. Macuirads BUHHE Bb OJHOMD H TOMB e
IpecTyILICHil TAKE SHAYATEIEHH; MemAy COBEPIICHIEMD €ro
Ch BECHMA CMArYALINAME H COBePIICHIeMT CB BechkMa OTII-
yanIEMT 06cToATeIECTBAMI TAK0e GOIbIIOE Pa3cTosHie,—410
CHpaBe/IHEOE HAKa3amie MOMKHO MPHHAPOBIATHCA HapalelbHo
KO BCEMB OTTBHKAME BHHEL OTOMY TpPeOOBAHID MOEETD
VAOBIGTEOPHTE TOABKO HAKA3aHie JLINMOE, eCIH IPHTOMD 33
EOHOJaTe b OyAeTd NolaraTh OTHOCHTEIbHO HE3HATHTEILHEIC
minimum A GoIbmie maximum. HoBBimIie KOIEKCH, MpH3HABAL
Heo0X0EMOCTE TAKOTO COOTHOIIEHI MERAY minimum H ma-
zimum, OTBEPTaloTEH FhICHIe EKamJaro poja IBIAMAro HaKasa-
Hif ma WHCKOJPKO IOCTOAHHBIXG CTemenel, ThMB Taks o0u-
IyOTDL ABHCIBYOmEe 3aK0HOAATEIbCTBO, KOAEKCH ATaTiAECcKLi
M HCHAHCKIH.
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49D, Odunaxosoe 0ax eecrwrs. PaBeHCTEO Tpexsn 3aKOHOMS,
| Tpedyesoe CIPABEJTHROCTIIO, He ZO3BOIACTD IBIATH pasimdie
MORIY JUIAMH, COREPHIANIIHEMA OZHO I TORE Hpecirynxenie,
H I0JArath pasTHYHLIT HAKA3AHIA CMOTPA IIO CTemenH o0pa3ona-
';ﬁia, Eakb 9T0 ABIAETH BUPTEMO. M IpyCC. KOZEKCH, WIH II0
NPHHALICHEHOCTH KB TOMY HIH JPYIOMY COCIOBilD, dYe-
| TO DpujepikmBaeTca AbiicTByOmee 3akomogaTelbcTBo. Keam
| BhiCmee o0pasoBamie AN TPOMEXokjeHie IhIaeTh Hakasamie
. Oorke UyBCTBHTCALHEIME; T0 CTL APYIOff CTOPOHH OHH JAI0TSH
GOIBUIYT0 BO3MOKHOCTh IOHAMATL HALICEKAMIME O0OPA0OMD
| rpasmjaHckia ofmsaEHocTH. XOTA BH HPABCTRCHHOME OTHONIE-
| Hig HakasaHie He MOKeTH OHITH PaBHO AIA BCBXH, W00 Kak-
. fasg IUIHOCTh HMBETH HHYID CTEmeHb BICTATINTEIBHOCTH; Of-
| HaKO Wb JONEHO CTAPATHCA, YTOGH STO PABEHCTBO CYUIECTRO-

- Bao mo kpaiimeif MEpE BO BHEIUHEMD IPABOBOMT OTHOIIGHIM.

2530, Omnycmumoe W gosnaipadumoe. DTH EaTECTBA HE0O-
XOJUME 0 TOBOAY OWMGOYHOCTH YeIOBETECKHX® IIPHIOBO-
\ POBE: MHOTAA HY:EHO BO3BPATHTh HCBHHHOMY OTHATEIL Y HETO
| Ipapa ILIM BOSHATPAJUTS NPUYHHCHHHI €My MAKAAHieM'S
- _, Bpexs. OTmyeTHMOCTs OTHOCHTCA KB OYAYIIEMY; BO3HATpafH-
- MOCTD K% IpOTIe/IIeny. Haragamie oTmyerHMo, EOTZ2 MOZKHO
. TIPiOCTAHOBHUTEL €I0 TEYCHie; OHO BOHATPANHMO, KOTAA MOKHO
03HATPAJUTE BPeis, HNPHINHEHHHI HakasaEHoMy. Ormoyerm-
OCTH BIOIHE BO3MOHA; HO BOHATPAXKACHIC HE BCETAA MO-
HeTDs YHWITOXUTL IIEPEHEceHHOe CTPAJaHie, HHP. €CIN KTo
| y#e mperepmkIt YacTh HAEA3aHIA BB TIOPEME, TO KTO e BO3-
" BPATHTE €My NOTEPAHHOE 310POBERE? KaKb Boaﬁarpamb eMy
| DperepmBEHOE WMT HpaBCTBeHEOe crpajamie? [ame posspame-
j{-'nie HECHpaBeJINBO BIRICKAHHOH Jeme;kHoii meHmn We Beeria
: - MO:XeTH: BOSMECTHTB CIBIAHHEN Ymepds; HOp. ecIm BCIBA-
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3amyTaluCh, YTO OHDB b CEMEHCTBOMT CBOIMTL BIATh BL HH-
mery. I[0ToMy BO3HATPaJHMOCTE, Kakb KAauecTBO HAKA3AHIA,
JROMEHA GHITH MOHHMAEMA TOIBKO YCIOBIO. f

2514, By coept BEENIHUXE IPaRs YCIOBBKA CaMOe BaX-
HO€ dcu3ity, KAaKh HE0GX0IMOe YCI0Bie GHITiA H HEIOCPEeCTECH-
HElfi oprams JmuHoern. Op EU3MI HepasTEIBHO COEIUHCHO
mpae. Bp cHONIEHIAXS ¢b APYIUMH MOABME, TIpaBa JeJoBBEA
HpPOSBIATCA BB Cheph auunoii c6060dvl, wecmuy, — COMPAAREHHOH
Ch YYacrieM’s Bb MOINTHYECKOH, 00uecTBeHHOR M ceMefiHoi
ABATeIbHOCTH,—H umywecmea. Harasamie, RaKD HATPABICHHOE
Ha BHBIHOKN CTOPOHY JHYHOCTH Ye.IoBEEA, HOMEHO KacaTbed
OHOTO W3T YOOMAHYTHXBE Odars. Iloaromy Hamasamis MOTyTSH
OBITH CIBAYIONIiA: CMEPTHAA EA2Hb, THICCHBIA HAKA3aHis, Ii-
ureHie eBOGOALI LI YECTH, M IeHeRUHn B3ncramid. Oo0mas
yepra BCLXTL 9THXD HAKA3AHIH BE HacTosliee BpeMs COCTOHTH
BD MOCTENEHNHO YCHINBAIOMIEMCA CTPEMICHIH KE YMBPEHHOMY
yuoTpe6Ienin « HakasaHiil IBINMEIXT HIN OMHOCUMeNbHO onpe-
O/bAEeHHVIZE, T. €. JOSBOMAIOINIXD CISHEHHTL BiHICEAHie OTH
minymum J0 magimum , I Kb YHOYTOKEHID CMEPTHOH KasHI
WM Mo Kpaiimedl MEpHE NpuUMEHEHID ed BB MaloMB KOII-
yecTBh CIyYaeBh, Takh Eakh OHA €CTh HaKazaHie afcodnmmroe,
HCEI0YAKIIee BO3MOKHOCTH yceremenmemia. [Jo takoro cocrod-
Hig JOILI0 YTOZOBHOE 3aKOHOJATEILCTEO, MPOXOAS PasHITHEIA
MOMEHTHL PasBUTif, B KOTOPHIXD MOKHO YCMATPHBATH YeTHIPe
cIBIYIUXE Tepiofa:

®5%. Br mavart ofmecrea cymecTByers ImgHAd I Ce-
mefinas Mecte. C® yrpbmieHiems ofmecTBeHHoH BIacTH, MB-
CTO MECTH, .JICTKO IPeBHIIAIIeH MpefBIs MPHIHHCHHATO 312,
3AHIMAETH MaTepialbHoe g03Me30ie, EAK'D MepBasA MOIBITKA CIpa-
BEINBAr0 MsMbpeHid HakasaHid. Tyrs efmHcTBeHHOE MBEPHIO
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| HAEA32HiA ecTh BEEIIHAA CTOpoHA ILAHIfA, MpHIeMT He ofpa-
| jlaeTcs HUEAKOTO BHHMAHIA HA JYXOBHYI €ro CTOPOHY.
Y AJ0MDB Chb BOBMES,I];iEM’B HAYHHACTES TOABIATLCH CHCTEMA 6bIkY-

@ (compostiio), TPEHMYIIECTBEHHO B MPECTYILICHIAX'E IPOTUBT
| yacTHEIXE IHIE. CHAYATA OGMKEHHBIH HMBIB 1paBo, HIM CO-
| LIACHTLCA HA BHIKYI'B, WM e TpeGopart Boamesgia. Co Bpe-
eHeM', KOTA BAKOHOAATEILCTBO YHPOUILIO HAYATO I TAPHDD
;:’Bbmyna, mocxbIHI eabiaica o6a3aTeALHBIME.

HocpesauyecTBo rocygaperea BB JUOE CYABM MOJOKHIO
| Haualo ILIaTh BB I0JB3Y KasHEL, T. €. nenu (fredum, mulcta).
' By Tevesie CpeJHHXD BBKOBB, BH HLEOTOPHIXT #e€ CTPAHAXD
Cewe pp XVII crorbrin, ME BEIEMB , PAKOME CO CTPOTHMH
MAKa3aHiAMI 33 FOCYAAPCTBEHHEA IPECTYILICHIA, CHCTEMY BEHI-
YIa 3a HapylueHie JacTHEIXL OPaBb. Takoe MpojofEHTelb-
| HOe BpeMs IpeobIajalh TOCYIAPCTBEHHHIE XapakTeps BH YTo-
OBHOME Iparb. 9TO HEYIUBHTEILHO, MO0 AIA TOrO, 4YT0GH
'BO3BHICHTECA [0 MOHATIA, — WUTO IOCPEICTBOMD IPHIMHEHIS
| Bpe/Ia YACTHOMY IHIY HapyuiaeTes o01eCTBeHHbL MOPAROK:,—
| TOCY/JapCTBO JOMKHO CTOATH YiKe HA BHICOKOH CTENEHH LWBH-
 IH3AIIH.

O npespamenieM® BRKYIA HACTYNACTH IEPIOLE 420.106-
Hblr's HAKG3QHIW, EKOTOPHEIA CTPOTOCTIH CBOEK OJO.KEHE IPEo-
JaJAI0IIEeMY BB 3aKOHOZATEIhCTBAXE CTPEMICHID KB YeTpa-
eniln. [ToBopoTs KB YMEPeHHOCTH H BHECEHIe d.JeMEHTA XPH-
| CTIaHCEOH IIOGBH BB YTOAOBHOE IPaBO HATHHAETCS BO ETOpoH

i )

 DpapIeHis MOEHO HAAbATHCA, YTO CMepTHAA KasHb H Thiec-
HEIS HAKasaHis OYIyTH COBEPUICHHO OTMLHEHE, I OCTAHETCH
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0O TIABHOE HAKA3AHie—TIOPEMHOE 3AKI0IEHIS, HA KOTOPOMT
Tenep, NpCHMYIECTBEHHO OMHpAaeTcs CHCTeMA HAKasaHil B
HanGorbe 06pasoBaHHEIXs TOCYAAPCTBAX'D ; JHIICHI® e YeCTH I
IeHeKHOE B3BICKAHIC 3aHMMAKTH COBEPUICHHO BTOPOCTEMEHHOEe
mEero.

FAABA I

0 Hagasamiaxs BB Oco0eHHOCTH.

I. CmuepTH2a EaSHE.-

253. QL TEXE IOPb, kaks Bekkapid saspumrs phmm-
: ALHEIA BO3PAFKCHIA MPOTHBS CMEPTHOH Ka3um, IOPHCTH, OH-
i.rocomm I OyOAUIUCTS! PasyBIminch Ha JBA Jareps: 3aminT-
HHKOBD W IIPOTHBRHKOES ef. Umero TPOTHEHUKORE Tocrernen-

‘0 YBEIMYHBAETCA W BIiAETH HA 3aK0HOAATEILCTRBA. JIeomoIn I
lcnaﬂcr;iﬁ TepBELi OTMBHHIE CMEPTHYIO Kasumb 1786 I.; HEL-
‘HE ona ormlueHa BT Cheepo-aMepusancruxs Iraraxn  Mu-
‘Turans, Poxs itranys u Buckonenus; Bn Hepmrrarers, Qpu-
Yprs, OmbaenGyprs, e AHFAIBTS, BD Haceay, »p Pymyniu,
jiIOpTYTaﬂin (1867 r.) u Cakcomin (1868 r.). Bs HLKOTOpHXS
I35 YACPAUBAIIUXE €€ 3aK0HOJATEILCTBAXE OHA II0JATAETCA
CIEPL Bh HECPABHEHHO MEHBLIEMT YHCIE CIYYACBE, MpenMy-
€CTECHHO ke Bh AHIIIN, Iih HHHE 5T0 HaKasamie ompexk-

JEHO TOIBEO BB 7 CAyYasgxb, MEKAY THME Kaks npexge Io-

- ABJAIOTE 3T0 TOAbKO JAA BpeMeHHod meoGxoguMocTi, Haxk-
ACh , 910 JalbHBHNNG Iporpech NUBMMBALIM A03BOIATH CO-
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BEpIIEHHO OTMBHHTL DTO HaKasaHie. Yueno cIy4aepb HOMHIO-
BaHif NPHUTOBOPEHHHIXh KB CMEPTHOH Kasill, BB OTHONICHIN
ymeIa CAYYAeRD HCTOAHCHIA €f, BeChbMa SHATHTCIBHO.

o2 4, Xora HCKOHHHI NPeIPascyAORD CIYKUTD CIIBHOD
OIIOPOI0 HTOMY HAKAZAHIl; OAHAKO A OHO HIH CIIPABEJLIHEO HH
peodxognMo, Hu ImoaesHo. M Taws:

1) CumeprHas KasHb He MMBErs CYUECTBEHHBIXE LATCCIED
Hagasamig. Oma mu [ThINMa, HH OTHYCTHMA; ed HE BOMOKHO
CTENeHUTL COPasMBpHO BHHE; eclIH OHa IPHUMBHEHA IO om0~
EB, TO €1 Y&E BO3HArpagurh HE JIb3.

2) 9ro Haxazamie MPOTUBHO DpPABHIAMD XpHCTIaHCTBa, IO
goropony Bors He iKeIaeTsh CMEPTH IpBIIHAro, 3akoHOAATEIs
ke [OLEEHD CTPEMHUThCA KB HCHPAaBICHIH MPECTYIHUKA. Ors
TaKOji BOBBEINIGHHON 3afauil XPHCTIaHCKOE IOCYAapcTBO YEIO-
_HATHCS HE MOEKeTs ).

3) OdmecTreHHAs 6e30IIACHOCTS MOEETh OBITh OrpamkieHa,
RMBCTO CMEPTHO KA3HIl, MOAKH3HENHEME IIH 0e3CPOTHEIME 32-
RI0YEHIeMD, ¢ BO3MOAHOCTIO B MOCIBAHEME caydal OCBO-
6o eHiA HECOMAEHHO MCIPABUBIIATOCA HPECTYHHUKA. Ilo cu-
ABTEIHCTRY ONBITHBIX'D TIOPEMHBIX'E HA/A3UPATEIeH, TOYTH Kaik-
IEIH NPECTYNHIKDL MOKETT HCIPABUTHCA NPH COOTBETCTREH-
HOMD Ch HEMB OOXOEICHIN U HAJLISKAEMD yCTPOHCTBE TH-
peme. CMepTs HCEIOYACTE: BOSMOKHOCTH HCIpaBJeHid.

4) 1lbae yerpaumeHid MOKeTH ObITh JOCTHIHYTA IOCPe[-
CTEOM'B MOKU3HEHHATO 3AKI0YEHIA. YTO.JOBHAS CTATHCTHEA X0-

" Bp npolleHis, NojaHHOMD GPAHIYICKOMY CeHATy, co 100,000 mol-
oEeAMH 1864 I., MH HAX0IuWD CIBIyOMis CIOBA: ,,Les plus grands es-
prits et les plus généreux depuis un sieele déja ont professé et propagé la

croyance éminemment chrétienne, qua la vie humaine est inviolable.*
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EIBAETE, UTO TAMb, TAT cMEPTHAA KA3HL OTMBHEHA, YHCIO IIpe-
JeHiii, Kb KOTOPHIMG UpHMEHAIOCEH IIPekEe 3T0 HakasaHie,
CROJBKO He YBeMTINIOCH; Hao00poTs pelpeccid crblalach
fe rbiicreurensHol (Mittermeier, Todesstrafe, erp. 95,
JI.). YMeHBIUIeHID YHCIa NPecTyILIeHLH cRophe cofbiicTBY 0Th
EPENHELT, Hexkelr cTporid Hakasamia. He roipro yrpoiemie
PTHOI0 Ea3Hil, HO I CaMoe HeHoIHeHie e, HE IPOU3BO-
b CTOIb YCIPAMIADINATO BIAHIA, EKakE MOIArabdIh e 3a-
aransd. [To MHOrOUHCIGHEEIME CBUIETEILCTRAME TIOPEMHEIXE
OBHHEORB TOJIA JeCKO IPHBHKAETs Kb CMEPTHOH EasHm
CUNTAETH €€ 3PEIINeMb; Bh AHLLHN Jake Bo BpeMs Iic-

e6y0TH COBepIICHiS e BHYTpH TIOpemHaro sjaunia. Ho, npu-
[BH 5T0 H3MEHEHie, Yy#ke Help3s TIOBOPHTH 00B YyerTpa-
@HIN TOCPEACTBOME WCIOMHEHIA HTOr0 HAKAZAHIA

5) CMepTHYIO KasHp 32mNIA0TH NPEHMYIIECTBEHHO BB

TpoauTasg EpoBh Tpedyers kpoBH. XOTs 3aK0HOAATEND J0LKEHD
U3yuaTh OGIMECTBEHHYI COBECTH, OJHAKO &EL OHB HE MOEETS

| CrEmo eif crbTOBATH: HANPOTHEB TOTO ONG 00f3aHD 00Jaropa-
. JREBaTb €@ M 0CBOOOEIATE OTH HIPEIPasCylKOBb.

i
- II. TérecHHA HarasaHid.
255. OTH HAKA3AHIA, TPEHMYUIECTBEHHO ke HaEasaHie
HemoJHeHisT , MATOIEHHOCTH, W MPHTOMB II0 TOMY, 4TO OHH

- TipeJOTBPAIIATH TIePeNoJHeHIe TopeMs. llsyphyeHie u kiefi-
* 33
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MeHie YK€ He CYUIecTBYTDH BB Kojekcaxs. Hakasamie poara-
MH TOCTEIICHHO HCYE3aeTh; OHO TOALKO HCKIIOUHTEIBHO COXPa-
HEHO BB HEKOTOPHXE CIyYaiXh BB KOJEKCAXH: ABCTPIACKOMST
(B® cryual HMOETOpeHid NpECTYILICHIA, MIM KaKh MPHAATOTHOE
HaKazaHie Kb TIOPBME, HIH &Ke BB 3aMENT apecra ALl CIYAI-
Teleif I NOJCHIINKOBT), TAHOBCPCKOME (LISl MAZOIBTHIXE 1
IPa3IHOMATAOINXCSL) , CAKCOHCEOM (KaKkh HaKasaHie mpuja-
TO9HOE H IId IIPA3THOMIATAIOMUXCS), BIOPTEMOEPICKOME (EaKs
3aMBHUTEIbHOE H Kakh NPHAATOYHOC HAKazaHie) W B AHIIii-
CKOMB (X151 MATOTETHHUXE).

Iloyrn Beh coraacHEI, 9YTO COXPAaHOHIe HAKA3aHid po3-
raMu OBLIO ORI HECOTIACHO CF cymec'rnéﬂnom ofasamHOCTII0
TOCYAAPCTBA—CTPCMATECS KB 00.1aropokeHin HapojoHace eHis.
9T0 HakasaHie YHESHTEILHO KIS IPECTYNHUKA H OCKOPGUTETs-
Ho x1s rocymapersa. Kaxt CPEACTBO YCTpallleHis, 0HO HE Beel-
Ja XBHCTBHTEIBRHO, W BO30YXJAeTH HEroJ0BaHiec W HeHABHCThH
K% obmecry. Ecam omo 1a weroshka caaGaro -Iyi;c’er"eJIL-
| HO I MOA&®TDH TOBPEIITH €I0 340POBbI0; TO HA CHLIBHATO H IIPH-
BEIKIIAr0 K% HEMY BIiAeTH o¥eHb clado. ThiecHoe makasa-
Hi¢, VHIKAA NPECTYIHUEA, YHIYTOKEACTH TWhIb HCHPABICHIA.
UyBCTBUTEALHOCTh DTOTO HAKA3AHIA 3ABHCHTS OTH CILIH M IIPO-
WEB0Ja HCHOJHUTEI.

ITYI. JMemenie cBoGoxIH.

256. Cosa orHocaTes: ccortkg 1 miopvia. 0GB HTHXE HA-
Ka3aHLAX's CEAkeMDb TOJBEO BOOOWE, TAKE KAKDH LOIPOGHOCTH
HPUHAJIEKAT: Kb MUHHCTPATHBHOMY IpPABYy MIN Kb BONpO-
cy 00 UCHO.HCHIN Haka3aHiii BL CYIONPOM3BOACTBE.

1) Ceowika ectb yralemie msn oTeyecTsa I IOCEIeHIE BB
- OTAAICHHOM® Kpab, COSIHHEHHOE HHOIJA CH NPUHYAUTEILHBI-

b 259 =

| BaBUCHTT OTH MBCTHEIX'B YCIORLH CTPAHD, HASHAYCHHHIXE HIA
ceolicr. HecpasHenno Terve cenliarh BH CYWECTBYMIA y&ke

O6pazoBanie TaKUX'L KOMOHIH 3aBHCHTD OTH SKOHOMHYECKHXE
I KOMMEpTecKHx’s yclopifi. IloaToMy cehLika He MokeT® 3a-
. HEMATH IOCTOAHHATO MECTa BB cHCTeMB HakazaHidi. OHa cko-
- phe uUMLeTs XapakTeph UEPeXOAHoil M IPUAATOTHOMH MEBpHL.
. Anrjig UpuMBHILIA CCHLIEY BB OOIHpPHHXE pasMbpaxs. Ile-
.~ pecerenie BB Apcrpario s kommhs XVII Bhka mammmsa
| J[PECTYNHUKORG , MEPENOINAOMUYS TIOPSMEL, OTKDELIO IYTh
ToceIeHil0 CROGOJHHIXE mpumrelbners. lloepescrsoms mpuREY-
AUTCILHATO TPYJA CCELIBHEIXG, CTOHEIe H IpelHpiHMYIBEIE
| Korommerst Bh Tevemin 50 Ibrh Npeo0paznin IYCTHHID Bb
: Elrpeupacﬂym H upbrymyo KoloHio. Ho BHHYXIHHNH TpYyA®
| MoeTh OLITL TOJbKO BpeMeHHOI MEpol B yipexjanlneiics
' Bouomin npu GolpmeMs HeZocTaTEh pyks. Takoil TpyAs BmisA-
| er'd RpeHO HA XApAKTEPh X039HHA M POLZAETH HEHABHCTE
| Mesy NOUTH PaGCKHMB COCTOSHIOM CCELIBHATO M COCTOf-
;-aiem. cBodogHaro. Jumn TOILEO KOJOHIS PAZ0BHETCA KO TO-
".:ro_, 970 EETH BO3MOEHOCTH YCTPONTH MOCTENEHHEIH NEpPexold
| 9L COCTOAHIA CCELIBHATO Kb COCTOMHII) KOIOHICTA, —II0 HOBO-
* Ay HAILTEIBA HApoJoHAcCeJeHi BE KOIOHI0 U TPYAHOCTH Haii-

\ TH 3aHATIE, — KOJIOHN3AIi JOLKHA IPIOCTAHOBUTHCH, MO0 TOTAA
| OHa TepseTh MOXH cofol mouBy. Orenga HeofXogmMOCTH 00-
. pasoparh HOBHA Kogonim. Tarad saBHCHMOCTL CCELIKH OTH II0-

TR S A P — ] 4N TS Y]

AOKenis ROJOHLII I0BEJAd HAKOHEN'® AHTIII0 X0 H3BATIA CCHLI-
. KH. w3 yHela YrOIOBHBIXT Hakasamiid. Toanko e BUAL e-
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EI0YeRHid, 3aR0HOME 1857 1., IPAaBHTEIRCTBO YHOTHOMOTEHO
YCTPOHBATE KATOPLHEA PAGOTH BH 3AMOPCKUXE KONOHIAXE.

2539, Mex 1y IpYIHME roCyIAPCTBAMI, CCHLIAIONIMMI IIpe-
CTYIIHIEOBRE, 32CIyANBACTE BHEMAHiA Qpannid, EOTopad CE 3T0M
whislo HasHawmIa I'Biamy; HO He3ZOPOBEHIH K.IHMATE*HE J03RO-
Afers HagbaTeed OTBH 5T0H MLPHL XOPOUMNXTL Pesy.lbraroBb.
CoBepuersio IpyToii XapakTeps CCHLIEN BL Cadups. CoctanmoMy
HECPaBHEHHO JeTie BO3BPATHTHCH OTCIOJA HA POAUHY, HEmeId
U3T 3aMOPCRIXT KOJ0HIH. Berbzcrsie orpoMHEaro IpoCTpai-
CTBA, HA KOTOPOME DPaz0pOCAHBL  CCELIBHHIE, GLICTBO CIydaer-
cg oueHdb yacro. Bbrapie yrpomalorTs o6ImecTBeHEHOHE Gesomac-
HOCTH U ABJAI0TCA YViRacoM®b okpecrHocrefl. Wemommerie atoro
HAKA3aHisA CONPSLECHO ¢h THMB HEYZ0GCTBOME, HUTO IIPecTyI-
HUKD CAa0aro 3/0POBbs IOABEPraeresa ONMACHOH GOTB3EM TN
CMEpTH BO BpeMs UBHYPUTEJILHATO H IPOIOIEANMIATOCT 0KOI0
T0ja IYTeUIeCTBIA HA MECIO CCELIKH.

258, 2) Twpenmnoe saraoueiie. D10 HARAZAHIC BB OTHO-
M KayeCcTBa i KOAMYeCTBa, T. €. Bh OTHOWCHIN CBOEil mpo-
JORMTeABHOCTH H cliocoda YeTPOoieTRa, MpejcTaBIfaeTs Goib-
HIYI0 BOBMOKHOCTH PasHoo6pasiA u mocremenHocTH. 13w BEBXT
POIORE HARA3QHiil OHO HAWGOIBE BB COCTOAHIN YZOBIETBOPHTE
YCIOBIAME CHpPaBeAINBAr0 W IoIe3Haro Hakasamia. Ilo aTomy
HBIHE CHCTEMA HAKasaHili OCHOBAHAZ IIABHEIMG O06pasoMs Ha
TIOPEMHOME 3akIDYeHin. Yro KacaeTes ImPoOAOLENTEILHOCTI
BPEMEHHATO BAKTI0YEHis, 3aK0H0aTe.ILCTEA OOHIKHOBEHHO ONpe-
Abaszors 20 aBTH; HBEOTOPHA ake, Kakh BOPTeMGEpreroe
H CAECOHCEOe, —25 1 30 I5TE. DTOTH CROKD CAMIKOME 0.I0TD.
Hadmomeniss TIODEMHLIXB HaJ3Hpartelell BT PasIMIHEIXE CTPA-
HaX® YEKa3HBAOTE, Yro mo Goivmei sactn Mexzy 10-ms 1
12-MB TOXOMT 3aKINYCHIA NPECTYNHUED COBEPUIEHHO TEpsi-
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HPABCTBEHHYI0 DHEPTIN WIH OHSIYECKIA CHIAR, B IhIaeT-
A TAKIMB 00PasOMB HECHOCOGHBIME KB TPYAY; HOTEPARS ke
MOEHOCT O0E3ICUNTH CBOE CYLIECTBOBAHIE, OHB IBLIaeTes

IT0TeHie: 100 BPeMEHHOe 3aRIOUCHIe ROMLKHO eABIaTh Ipe-
YHHHKA CHOCOOHEINE Kh ABATEIBHOH AN3HW, a He 3aMBHAT
| 670 BH CTPaJaTelbHOe, MEeXaHIIeCKoe Opyiie.

- 259. Bompocy 06B yeTpoiicTBh TIOPEMD IOTKHO Tpes-
HOCIaTh YEA3aHie NXTD BHIOBB. 3aKOHOJATEIBCTBA 0OEIKHOREH-
0 10JAraldTh HECKOABKO, W Jake, Kakh KOZCKCEH HCIAHCKIM,
Borke jpecari sudoss sarmwuenin. Ilpaxtmgecroe npumbmenie
Tagoro AbIemHis TPeGyers GOMBIINXT U3CPKEED, MEKIY ThMB
0HO mzgmmbe. [IpeeTymrenia win yAEAOTE 9eloBBEA BB 06-
MECTBCHHOME MHBHIN, €C.TH ONH CBHABICILCTRYITE O €ro Ipe-
‘BPATHOMD XaparTeph HAM HeGPe:EHOMB BOCIUTAHIN ] IIH e
He THINAITT YeCTH BH TIa3aXb COTPAKIANT, KOLJA BTH Ipe-
| CTYIUIenis MCTeRAloTh U35 BPEMEHHATO MOPhiBA cTpacTefl mwIm

| TOBMHOBEHiA MOCIO/CTBYIOmEMY. Tpeapascyaky. Taxmis oopa-

MT T TIOPEMHOE 3aKI0YCHIe, II0 CYIIECTBY CBOEMY, KOLKHO
OBITL JBOSKOE ! YHUEAWmee w HeyEukawumee. Cocrapierie
- 66Ipmaro umCIA BIIOBE €10 — COBEPUICHHO IIPOI3BOILHO.
DTy MEICIL OCYIICCTBILID ABCTPilicKiil 3aKoHOTaTeln (TopeMa
M apecrs); HO BB KAKIOMD M3 JIHXB JABYXDh BHJOBH IIOJA-
- faeTs /JBa OTTHHEA.

RGO, Caupii BamHELD BOIPOCH BB OTHOUICHI Kb 3aK1I0-

- ¥emin, 310—ycmpoiicmso mwpess. (b KOHIA MpPOUIEAMAro CTO-
- ABTis nmpojomkaerca Goph0a MeEIY ABYMS IPOTHBOMOIOEHLI-

MI CHCTEMaMIL MEEIY COGMIGCMHbIMEG I OOUHOUHBING  SURTIOUe-

A
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Hies. lIpHBEpHEHUEl KaXJ0il HATL THXE CHCTEMSE CTApAIOTCH
T0Ka3aTh, Tr0 OHA HamGoke cmocoferByers UEAAME Pperpe-
cim u uecnpasfenis. Ho o1 wbim cxopbe MOryTs OHITH HpH-
HATH Bh yBakeHie Bb MPOJOLENTEIbNHXE HAKasaHiaxs. Be mo-
phiimee BpeMsi HBEOTOPHIA TOCYAApCTBA HE HOHAIN, KAKOe
BaHOE BIidHie Ha H3MbpeHie HAKa3aHiA H WHTCH3HBHOCTH €ro
uphers mpuvbHeHie BOOIHEL ILIH TOILEO OTYACTH TOH MIN
APYroil CHCTEMBI, I HPEAOCTABIIOTTS HTO YCMOTPLHIO aIMUHI-
crpauin. VzpbeTHErd 00mia NpaBua JOLEREL OBITh 31ECH OIpe-
IbIeHEL 3AK0HOJATEIENE: CyArh HY:KHO 3HATH, Kakoe CBOLCTBO
H 006pash NCIOAHEHIA HAKA3aHid, KB KOTOPOMY OHE IIPHIOBA-
pHBACTH JIPECTYNHHEA. ITO HE AOLKHO GE3yCIOBHO 3aBHCHTE
0TH MpPOU3BOIA CYABH IIH AJMIHHCTPATHBHATO HAYATBCTBA.

S64. 3a cucmemy cosMILCMHAI0 3QKMOUENIA TOBOPATTS IIpI-
BEIYEA, J0Jr0€ CYIIECTBOBANIE W JEIIEBH3HA ; I IPHTOMB OHA
HauGoxbe cooTBBTCTBEHHA Yelorbueckoii MpHpoxs. Ty cuere-
My, uro0b cAbIaTh ee TOJHOK KB HCIHPABICHIN IPEeCTYIIHI-
KOBB, CTAPAINCH YIyYIINTE: MOCPEJACTBOMD KIACCHPUEAIN IX'b
10 IPECTYILICHIANT IIH II0 CTENCHH MCIOPYeHHOCTH, HMOCpei-
CTBOMB TpiyyeHifi IPecTyIHHEOBE KB HEIPePHBHOMY TPYILY
U B3AUMHOMT HAA30pE, IocpejcTBOME Harpaxs m mpoy. Ho
€B OHOH CTOPOHEL udupaBJIeHie He MO%eTH OHITh HCEI0IATe b
HOIO I'hABI0 HAKA3AHIS; Cb APYroil He BO3MOKNO M3GEIHYTh BIid-
Hisl pasBpalIeHHAIX's HA THX'B, KOTOPHE PACIION0KEHE! K IICIpa-
Brenin. Kiaccuonkauis ne IMbers BEpIAro 0CHOBALIA: TPY/AHO
Y3HATh, KOTOPHE H3h IPECTYIHUKOBE MOIYTH HAXOAHMTLCA BMB-
~crh Gesn omacemis BpejHaro BliAHiA APYr'® Ha Apyra. Yemu-
HeHie MPECTYNHUEORS HOYLI IpejcTaBiders HEROTOpoe YyaydT-
nIeHie; HO COGTHHEHHOE CH DTHMD BB 000PHCKOL cucmeMib MOI-
Yamie — IMOYTH HEMPUMEHIMO: HE BO3MOAHO IPeJOTBPATHTE CHO-
11 (5: 1E: H.OGPG,EECTBOM'B #HECTOBD U 3HAKORG. BaauMumiii Haj3op®
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PECTYNHNKOBD BO3GYRIACTH MEEAY HHMI HeHaBHCTh. Kpo-
TOr0, M0 CABIAHNLINTG HAO.M0JCHIAME, HPABCTBEHHOG BIte-
ATABHIC HAKA3AHIA 0cIafiseTcd COBMBCTHHIME 3aRI0UCHIEME:
ECTYIHUKE HAlIyTTh BCErJa BO3MO/KHOCTE pAsBICuCHis; M-
OMT, OHH, HAXOXACH BMECTH CB IPYrUMH R OOMIHPHEIXE 3a-
XD, I HA OTEPHITOME IIPOCTPAHCTES, MAl0 YYBCIBYIOTH
0Tepio ceoboxEl. O Jpyroif CTOPOHH, A1 MHOTHXE MeHbLe
TOPYCHHBIXD APecTalToORE, COBMECTHOE BAKIIYCHIE BECHMA
OCTHO H 4acTO HOJIBEPraeTh HXD T[OHEHID ToBapmmiei ').
HOrAa BB THOPLME 00pasyoTes ODACHHIA s 0GmECTBA CBA-
3 M waiky. CoBMBerHoe 3akii0ucHie He JO3BOAAETH MHAH-
yaIusupoBaTh HAKasamis, T. €. ofpamarh BHHMAHIC HA dHY-
0CTH HAKA3HIBAEMATo II HA CPEACTBA COOTBLTCTBEHHATO HA He-
'0 BIifAHIA, Gesh Yero WerpapleHie HEBO3MOEHO. BB coBmber-
OMT 33KI0YEHIN TIOPEMHOC HATAIBCTBO ofpamaers Gorke
MMaHis HA IPeCTYHIEOBE BOOOWIe, HEKEIN HA RaEJaro OT-
TBALHO.

RG2. Cucmema odunounao 3axmouenia HAMGOIbe COOTBET-
Byersh uhiu rempasieniss. Ona mpefoTBpamiaeTs BIifHie 31a-
 upmyipa; 001eryaeTs ofpamarkca Chb KakIHME IPEeCTYI-
EOMB COTIACHO Ch €T0 MHIHMBHAYAILHOCTID, I JaTh €My oGpa-
Bamie; 6IarompifTCTBYCTE COCPEROTOYEHID AyXa, Heoﬁxozm-‘
OMY 1A HAampaeleHia Eb A06py. Ho m Bb oTuomenminm pe-
ECHBHATO BIAHIA Ha NMpecryNHUKA, BTAa cucreMa Ihiersm-
HEe. OnHTS 10EA3HBAETH, YTO BAKTDYEHIE CH HAYAAA A0I-

Y ,La détention en commun est la_plus lourde et la plus funeste aggra-
tion de peine qui se puisse imaginer* Aylies (Revue des. Deur Mondes,
Juin, 1865). Bh cBA3M ¢ HTHMB roBopuTs Krug (Entwurf zum Straf-
esetzbuche, Halle, 1862): ,,Es ist sehr die Frage, ob die gemeinschaftliche Haft
Rt hiufig schwerer ist als die Einzelhafi.«
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#HO UMBTH TAKOC BIifHIe, YTO0H NPECTYNHUED CUILHO II0-
9YBCTBOBAIT 3aclyXeHHoe HME crpajamie. Takoe piimmie Mo-
HETH OHITh JOCTHTHYTO TOJBKO IOCPEACTBOME KeJefHaro za-
wmogenia. [lake W OPOTHBHHKN COSHAOTH IOZE3HOCTL BTOIH
CHCTEMEl, TAKh Kak'h OHH CUHTANTD YI0OHHME NpuMbHeHie
es Bo0dmEe HA H3BLCTHOE BpeMsA, WO :Ke BH OTHOMEHIN Kb
IpecTyNHNEANT , MOTYIUME EBPEeAHO IOXBLIicTBOBATH Ha Jipy-
ruxs. Bospa#alors IPOTUEE 3TOH CHCTEMEL, ITO OHA IIPOTHB-
Ha 00LIC/RATEIbHON IpHpoih dUeloBLEKa H BpefHa BB CBOTIXE
MOCILACIBIAXS; HO OJHHOYECTRO HE BHIPHIRAETH YETOBLEA H3B
obmecTBa, KAaEDL 970 AEIAeTT IEeHCHIbBAHCKAT W OHIafels-
oifickad ceTeMa, Tpedyomia ITOUTH COBEepUICHHAT0 Ye HHeHiq:
“0HO CTABHTT IIPECTYIHHEA TOILEO Bh OTHOINEHie €D JINIAMI,
MOTYIIMIMH TPOHSBECTH HAa Hero GlaroTBopHoe Biigmie. Pas-
HEIMF 0Gpa3oMs HEOCHOBATE/NRHO BO3pameHie, 6yAbT0 OTHHOTHOR
3aRI0YEHIe BIIAETH BPEJIHO HA 3JOPOBLE H YMCTBEHHELA CIO-
coduocTy mpeerynmHmkd. llpm Hagiexamewms yerpoiicTeh TIO-
PEMB, UHCIO CIYYACBT CMEPTHOCTH M CYMACIIGICTBiA BT HTOf
cuereMt He Goipme YEME BB CHCTCME COBMECTHOCTIL

2863. Bernjacreie Goxbe TArocTEAr0 BIAHIA 3TOH cmere-
MEI, MOKHO 10 MCTEICHIN H3RECTHATO BpPEMEHH ICPEBOLHTDH
; apecTaHTa BB 00miil 3aIb ¢ TEMB, 4TO OHB BOSBPATUTCH BB
Kenin, ecin eﬂﬁﬂae'rcﬂ" BPEIHEIME. OTA CMBUAHKOA CUCTIEND
Eamercad Hamboxbe coorebrereenHa. I[lo MHEHIO ONEITHHIXT
3HATOROB®, JOJTOBPEMEHHOE 3aEI0YCHIC, HCIOIHACMOE BH O1-
HOMB ¥ TOMB ke BUAE, IOCTENEHHO TepAeTh: CHIYy HpaBCTREH-
Haro BriAmia Ha xapakTeps HakazereaeMaro. [Joaroe kexejimoe
3aKI09eHIe ABHCTBYeTs BpejHO, OCIA0IAeTH BHEPriln H yHI-
YTOHACTE CAMOCTOATENRHOCTH Abiicreopanid. Ho BB mpepod-
HEHIH EAKAr0 e BPEMEHW apecTanTh JoLKeHD HaX0JIuUTHCA
BB Keaps? OnpexbHie HMOCTOAHHATO cpoka (Kag® HOp. 6-156T-
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0 BT GaJCHCEOME 3aKOHOJATE.ILCTES WM O-MECITHATO KAKT
Aurnin, rAb KeIbA eCTh TOAPKO UPHIOTOBICHIE KB coBMECT-
MY 3aEI0UCHID), Kaikercs HeyMLerHo. Beero ayume, ecam
OHOJATCAL ONPEABINTS. maximuwm OJUHOYHAIO 3aKTIOUEHI,

RG4A. Yupeacdenin, donoanmrowin miopemnoe sarsovenie. Tna
; [0ro, 4T00s OTORIBIIATO HakasaHie YyJepkarh orTh OYAVIHHXE
- TpecTyIuIeHiil, I HANPABUTH €r0 HA IYTH 00A3amHOCTeli, He-
| AOCTATOYHO JAKE caMoe Jdydmee yerpoiicrBo Toopemt. Tpyi-
| HOCTL HafiTw samaATie, Helopbpie m mpeAyGLEIenie oduiecTRa
' Kb 0CBOOOK/ICHHOMY M3 TIOPLMEL erk0 MOTYTH TOIKHYTH
| €r0 KT HOBOMY NJEHI. ITO MOKETH OHTH IIPeJoTBPAICHO
- HOCpeCTEBOME YUpPewRIeHil, 061eriamuxs apecTaaTy mocTe-
HEHHY0 IOATOTOBEY Kb IpPABHIbHOMY o0pazy mmsum Tako-
* BEL yupedscOerin nocpedcmeyiowis MeELY 3aKL0OYCHIENT H CEOGO-
| K010, yCA0GHOE YROTHENTE U435 MIOPHMBL, 1 0GulECMOa, NOKPOBUIMETD-
- CMEYHWIA YBOTEHHBIM.

R6B. Yupescdenia nocpedcmsyours cOCTABIADTT TO KE CAMOC
JAJf IPEeCTYNHHKORD, YTO JOMH OIPABIANIIHXCA OTH GOIB3HN
Al BHINCHBACMBIXE Ush rocnutans. llocpescreyomee yupeir-
. Iemie KEpoprona »p Cmurouisyh »p Hprawgin u Taxoe e
~ 3eMrerbibteckoe BT JII0CKE IPHHECIH skefaeMble Pe3y.IbTaTh:
34
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OHII 3HATNTENEHO COALICTBOBANI YMEHBIIEHI Tmcia Mpecry-
mreniii. Ocy:kAeHHEI, KOTOPEHIH ZOBOJLHO IPOJONLKHUTEILHOE
BpeMd HaxoAmicsa BH TOpeME '), BB cIydal IepeBoja €ro Bb
IOCPeICTBYDINee 3aBefieHie, CUATACTCH €I¢ apecTAHTOMB, HO
IOIBBYETCA HecpaBHEHHO Goabmel cBodozon. OHB moryda-
€Th 32 CBOIH TPYAH BOSHATpamieHie , KOTOparo YacTHNel Bb
mpaeh pacmojarars. Omwe MokeTs Kame OHITL YIIOTPESAeMb
Kb yCIyraMb I HOKYHEAMT BHE TIOPBMEL, 9T0 BMBCTE ©B TEMB
CIYEUTH HCHBITAHIEME.

R66. 1l3r yucra cpeieTss NOOWPEHiA Kb HCHPABIEHIO,
camoe JLIHCTBUTEIRHOC €CTh YCA06HOe 0c6000d0enie OTh YACTH
Hakazamid. 9Ta MEpa MpUMBHeHa €b MOIL30H KB MAIOILTHHME
Bo Dpanmin. OHa B CaMOMD O0IINPHOME 00BEMDB BBEACHA
B Anrgin cs 1853 roga TakEMB 0GpazOME : BexbacTBie I0-
cmannarolxopomaro IOBeJeHiA APeCTaHTh, II0 HCICYCHIN W3-
BLCTHATO BPEMEHH, YBOIBLHACTCA CBH YCIOBIeMDB, YTO BL CIY-
4ak XYIAT0 MOBEJEHIs OH'E ONATL OYIeTh 3aK1DYEHD BB TOPE-
My 0es3b BHIUCTA IPOBEJICHHAIO MMB HA CBOGOIE BpeMeHIL
910 yupemicmie ewe Iywuue npumbueso BE Wprangim, rakb,
M0 YCIOBHATO YBOJIbHEHisA, TIOPEMHEIC WHHOBHUKH OTHICKHBAOTE
apecTanTy moMblIemie, YTo NPHXOJUTCA UMD JEIkO, TALh Kakh
HmocpeJcTRyoIlee 3aBefeHie MoIp3yercs AOBLpieM® IpakiaHs.
Yeaqosaoe yeoaemeHie BBefeHo BB Cakcomim 1863 r. m BB mpo-
eETE mopryramkckoMtb 1861 r. Ilozesmocrs sToli MELpH He IIo-
RIeERATS comAbHID. Bospamenis Bo3MOKHEL TOIBKO CBH TOUKH

) Ecau xro mup. GHIB OCYEIEHD Ha 4 TOja, TO OWb OTEEHD 1O

' xpaiigelt MBps cofepxarsca BB 00meMT akIlyenin 2 roja H 10 mbed-

uens. Orcoia OHB NEPEXOIUTH BB LOCPeACTBYIIEE YIpekieHie, ueb Ko-
TOparo mo MeTedeHin 5 MBCANERE MOEETH OHTH YCIOBHO OCBOGOEICHE.
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‘spEHid OTBICYEHHO afcomoTHONH Teopim. OrBepras ycioBHoe
:?BOJ.[B}IGHJ.IE, CIBJOBAIO0 OH BMBCTS CB TEMB OTBEPLHYTH I
 OMEJIOBAHIE NPECTYIHAKA, OTORBIIATO YK€ TACTh HAKA3AHIA
0 HEYAKeIH TaKoe YBOJbHEHie He COOTRETCTROHHLE IOMILIO-
. Bamin?

- ®679. Onbite, crbIanusie rocyIapeTBAMI LIS ROKPOGUMET-
| CMEa YEONCHHBLIG NPECIynHURAMG, KAKD HOp. BE Beqsrin, Gram
3T BHCTBUTC.ILHH ; MEELY TBMB EaKh YACTHREIA 00IMecTna
Ea3ald 315Ch CYMECTECHHBIA yeayra. IIpemmymecrsenuo mo-
@3HO, KOIJa BTH O0INEeCTBA HAXOMITCA BOINZH GOJBIINXE TIO-
pems, MOTOMY 4TO WIEHEl OOIIECTBA MOIYTH NMOCHBIATL UXB
H3YYATh XapakTeph MpecTYIHUKOBS 0 HXB OCBOOOICHIA
Camers saMbyaTeIbHEIA 00mECTBA— JOHI0HCKOE I HIIOPECKOE.

R68. I's magasaniams, KacalomuMcs CBOGOH, HPHHALIE-
ATP: HSrHAHIE, BEICELIKA W35 OJHOH MECTHOCTH BE APyrymo (pe-
Ieraiis), sapeniesie yIaIaTsCsa U3h U3BLCTHOH MBCTHOCTH, HA-

| medickiii HAJ30PE.

Hzmanie uss rocydapemsn, Kakd HAKasaHie IIA TY3€MIEBS,

| EMEeTd He3HAUNTEAbHOE npuwbuenie. Omo MIBECTHO BB whKo-

TOPHIX'D CIYIaAXh OPAHN. W Opasil. KOZEKcaMb, I Bb MaIONE

| 00BeME ILHCTEYOLIEeNY 3aKOH0JATCILCTRY. OTO HARA3AHIE He-
| COLTACHO C'h HATATAMII ME3EIYHAPOJHArO IIpaBa: OHO BEJETH Kb
; 06MERY MPECTYIHKOBE, WI¥ Kb HAPYIICHII0 TPARE APYIaro ro-
| CyJapCTBR H3BEP/KEHIeMD BB HETO NPECTYNHHEORS. IlosTomy
\ BB gopbiiulee BPeM:d 9T0 HaKa3aHie NPUSHAHO HECOOTBHICTBEH-
: HEME. OHO HEYZ00HO I HOTOMY, YTO 00JETIaeTh OCYHICHHOMY

BO3MOHOCTE XBHCTBOBATH NPOTHRT OGIIECTBENHAIO MOPS/EA B

- ero rocygapersb. Op Apyroil CTOPOHEI, OHO OTYACTH BEJETH Kb

HOBEIM'B NPCCTYILICHIANE, TAKD KAKD BB TyHOMB Kpak Tpyinke
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_CHHCEATL cedd cojepzamie. Ilpumgroe IpemMymiecisenso Bb
repPMAHCKIXE I Bh IBUCTRYOIEM b 3aKOHOJATeIbCTBAXD H3THA-
Hi€ HHOCTPAHIERE, —I0CIS OTOBITAr0 MM BHOJHEG HIH OTIAC-
TH HAKA3aHifA, MO BMECTO CIBIYOIIATO 32 CHME IOIHIEHCKAro
HA[30pa, —HE MOKETD IOLICHKATh BOPAKEHIAME: HGO CHpage-
AIUBO, 4T00> TOCYJAPCIBO OTKA3aI0 BL TOCTENPIHMCTES MHO-
CIpANLY, HAPYUINBIIEMY €ro IOPALOKS.

26D, lnreprania, peleraiis u IoIHNeHCKIHl HA 30 IpH-
3HAOTCA BB HEEOTOPHIXH KOJEKCAX'H MOCKLICTBIAMI HAKAZAHIA.
Ho ooz cyTh COGCTRENHO IPHIATOYHEIT HAKABAHIL

Humeprayin coxpammiach eme BB KOZ. GOpasill. U HCIAaH.
HecooTBHTCIBCHHOCTE 5TOr0 HAKA3aHIA COCTOHTH IIABHEIMD
06pa3oMs BT TOMB, UTO OHO NPHEPBILIACTD YBOJCHHATO U3H
TIOPBMBl KB MBCTHOCTH, IA%L IHOLZA OHB HE MOKETH HafiTH
CPeICTRE Kb YCCTHOMY 3apadoTRy.

29O, Peaerayin, WIM BRICELIEA U3H M3BBCTHOI MEBECTHOCTH
Ch ROCHPRIICHIEMT ROBBPALIATECH BB Hee, EBerphbuaerca BoO
MHOTHXE COBPeMGHHEIXD KOZCKCAXE. JToif MBpH Tpedyerd
MHOFJa 00WeCTBenasA Ge30IaCHOCTD: UT00 TpeiyIpeuTh cTe-
YeHie YBOACHHLIXDL U3H TIOPLMEL IPECTYNHAKOBE BH GOILIIHXD
rOpOJAax®, I KOHTPO.IL M0 03PHTCILHEIXE TPYAREE; 9T00s BaC-
IPeNsATCTBOBATE 00pA30BAHIN BHOBL MIAHKN IPECTYIHHEOBS.
CYMIECTBOBABIIEH TPe&ATe BB W3BLCIHOH MECTHOCTH; TIOOH
IPeIOTBPATHTE JANBHETIA Me&ELY CTOpOHAMH CTHUEH, BBI3-
BABIUIS UBAMLA, YTPORAOWIA KUSHI OAH0H U3h HOXE U T. A.

RG8. Hoauyelickiii nad30ps HAKD BURHEIMI IPeCTYIHIEAMII,
OTOBIBIINIMI HAKA3AHIE, COCTABIACTE 00A3aHHOCTE OHTEIBHEIXD
BlIacTell. STOTH HAI3O0PS JOKERE OETH HCIOIHAEMD CEKPETHO
1 Geadb cThCHEHIA CBOOOALI 3aHATIA, TT0 HMCHHO CYNECTBYeTD
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, Aurain. [Tornmelickifl HaZ30PE NPENMYIIECTBEHHO 0GPEMEHH-
[eHE BO @pamnin, TaKs EAKH OB CTABHTE COCTOAIIEE IO
HIMB JIIIO BB cosepmém{o VeIHHEHHOE 0T 00MECTEA MO.I0/KE-
1e. Iommejickiii Haz30p% MoMBIIaeTCA OOEIKHORGHHO BE IHCIH

z

ocibcTBLi HarasaHid. Ho coGcrBeHHO 9T0—O0TTEILHOE HAKA3A-
| Hie; 1 TAKOIH XapaKTepD NPHINATE 32 HAME GPAHIL. I HTAIAH.
- KoflesChl. OHM 3aKOHOJATCIRCTBA MPICOCIHHADNTE: HAX0PD BB
BELCTHEIND HARASAHIAME; APYTiAd —Kb H3BLCTHELME IPeCTYILIe-

fIN'D; WHELA i€ IPeIOCTABIANT: ompelkienie ero cyiph, Ko-
PELIl MPENMYIIeCTBeNHO J0LKEeHT PYROBOAUTLCH O0NIECTBEH-
1010 Gesomacmocrio. Ilocrbimas cuerema, IpmuaTasg GaBap.
Ko (36), caMas JyTmIas: M0 ecIH HAT30PH J0.GEeHS 0083 MeTHTh
| 0BmecTBO 0TH HOBBLXS TIPECTYILIEHLIl HAKAZAHATO, TO 60.15e 0CHO-
| BATEBHEL MOTIRS OITACEHIA e/ (CTABIACTH JUYHOCT IPECTY -
HIEQ HeEeln po;iff, HakasaHid HIN mpecTymwienis. Cpors HAL-
. 30pa 03AYAOTH KOJEKCEH He Goxke 10 IBTD; OaBapekiid ke
perbifseTs mazimwmn_ 2 r0Ja, OPEIOCTABIAA MOINICHCEOMY
YaILCIBY COEPATHTE 3TOTEH CpoE® (cr. 37 m 39). ®pamm. ko-
IeKCTH IPUTOBOPEHHHIX'H Kb NPUHYAUTEILHHMD PAGoTaM® (ira-
aus forcés) MOABEPraeTd IMORU3HEHHOMY Hag30py.-

IV. IrmeHie T0CTH.

%%, [Tumenie 9ecTH ecTh WIH ycmpidumeavioe ILOT R030PA-
- wee. Kb mepBOMY IPHHALICKATT: ucnpouLenic RPOWENLS, Gb1060pS
W sammuanie. DTI HARA3AHIS — 0e3II0Ie3HEL, W00 BHBIIHEE Ha-
Eazanie He MOKETH OBITh HCKIOTITETLHO HAIPABICHO HA Hpas-
| CTReHEYD cTOpony dWelopbka. DBHroBops m sanbuamie MOT'YTH
HE [PON3BECTH HUKAKOro Buewarrbuis. BooGmee yersiguren-
' HBI HAKA3AHiA TYBCTBUTEILHE LI HETH, IO MEPE 00pasoBaHisa
{l; JAYHATO PAcHod0:kieHis HPHrOBOPEHHATO KH muMB. Hempo-
HIeHie IIPOIIEHIs ecTh HaKa3aHie, KOTOPAro HCHOJIHITENh —CaME
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OCY:#%JeHHEI. SHAUEHie ITOTO HAKA3AWid 3ABHCHTE OTH 06pasa
ero memoaHenid. Ho xakt npumyturs mparoropemmaro memor-
HHTE 9T0 HAKa3aHie HaJIeEAINHMD 00pa3oMs.

2¢3. [pyroe smavenie naxasaniii nosopawyuvs. Hbsoprs
IpecTyILIeHid 0o0HAPYAMBAITE BHyTpeHHEe Gesvecrie. Ecam
XBsiHIe THIIAETH YCCTH B O0UIGCTReHHOMS MHEHIN U IPELH Iil-
IOMB HPABCTBEHHOCTH; TO M 3aKOHD JOLKCHD HAIATATh HAKA3A-
Hie ofesuecyupapmee, 160 G TOrAa OCBAMALTH TOIBEO TO, YTO
'BRITCEACTH U3 caMaro Absauia. Taxoit odesuecunpalomiii xapak-
TEPh 3aKOHB IPHIAETH HAKA3aHI: MOCPE/CTBOMTD IHIIeHI T
BPEMEHHAr0 IPiOCTAHOBICHIA IOIHTHYCCKINE U IPAKIAHCKHXD
IPABh, KOTOPELA IPH3HAITCA HIH HAKABAHISIMII CAMOCTOSATE ILHEL-
MH (Kak'® Bo Ppanniu dégradation civique), LN e TPHATOTHBIMY;
HIH TOCPEXCTBOME CI0CO0A MCHONHCHIA HAKABAHIA, COCTOH-
HIAT0 B H3BECTHOMD MO30PAIMEMD 00PAAE, Kakh BLICTABIEHIE
Y mosopHaro croada m KreiiMenie. Humt st makazamis mwb-
0TH XapakTeps IPHIATOYHHIXD KD H2BLCTHEING BHAAME Haka-
samiii. Kojekers memaHCRid 1moJaraeTs, 9T0 HEKEAKOE HAKA3ZAHIC
He cpaMuTs (4, La ley no reconoce pena alguna infamante, art.23),
OyATO OBl 3aKOHB MOI'h COBHJATH OOIIECTBEHHOE MILHiC H mpo-
H3BOIBHO IPHIABATE HAKA3AHIN 00e39ecINBa0NIiH Lix Heobesde-
cymeapmii xapakreps'). Hakasauis, cocToamia BL yHusmTen-
HOM'B 0GpALS, MOCTEHEHHO HCUC3A0TH H3h K0JeECORE. Br Bern-
rim 1o m3jamis Kogemca 1867 r. CymECTRBOBAIO BHICTABICHIG
y mosopHaro croaéa. Br Uemamin HAXOINME eme BHICTABIEHIE
y cro16a b KerB3HHME oleHanEoMS (argolla). Takia maxasa-
Hisl HECOTIACHEL Ch IWAIII HCIHPABIEHIA: BHICTABIAA HA TOCMb-
Hie TONH, OHH H3TIAEMBANTD B HAKABHIBACMOMD BCH CIBABE
4eJI0BEYECKAr0 JAOCTOMHETBA M JHIIAITE €I'0 BO3MOKHOCTH BO3-

") »;Lo, que naturalmente deshonra, tuno puedes hacer que deje de des-
honrar.“ Pacheco (Codigo, I, 307).
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PATUTLCA Ha MYTh oﬁaaanﬂoc'm; IEME H3BpameHELe IIpecTym-
KB, TEMP OHH JBJAal0TH Ha HEr0 MEHBIIee BIHEYaTIhHIe.

94, Haxasamia, HanpaB.IeHHHA Ha NPABOCIOCOGHOCTD T. €.
Ha UCTIOIHeHie JITTHBIX'T NPABG, MOIYTH GEHITH COOTBETCTBEHHEL
- COLIACHEL CB CYIIECTBOMS IPEIMETA, KOTIA OHI — HOCIHICTRIC

HO30PAMIXE ABAHIH I OMPeABIATCS HA W3BBCTHELI CPOESE,
di¥s BT0 ABIACTDH OIBAEHD. KOACKCE (¢b 1—5 IBTH, cr. 16).

WHBIH HHKOIZA 1€ TIePEPOINTCS HPABCTBEHHO, HUKOTAA He

YCIEIACTCA YEeCTHEIME HeA0BLEOME "). Hecupasepmssia mo-

obszanocTeli NpucskEaro, u npod. Ho mmmenie rpampan-
CKOHl NPABOCHOCOGHOCTH MOKETH OhiTh Goxke BpesHO LI Tpe-
XD UG, YEME JIA MpecTyNHUE, HIIP. IMIIeHie TpaBa 66Th

| CBUpbTeIeNh, YI0IHOMOYCHHEING H TpeTelickuMs cyaneii, -

) Ha 1persem® chE31h repManCKMX'h WPHETOBS 1863 . B BEnk npu-
2HO: YTO JMINeHie MAM OTPAaHHIEHie NPABOCIOCOBHOCTH FOTKHO GHITH
TonaraeMo TOABKO 32 TEAHIA, YHIKALNIA BB 06IECTREHROM S MubHIN;
¥ 970 IO OpHHIHMOY 9TH MoerbicTsia HakasaHig mpecikamTed ¢b OTOH-

- TIeMT ero; HO BAKOHT MOXETH AZOBBOAATH CYARE, Wb BHAS MCKINUEHif,

OnpextinTh OrpaHMYEHie NPABOCIOCOSHOCTH W HA cabiymimee 3a TEME
Bpens, me goabe 10 abre] (Strafrechiszeitung, 1863, Januar; cpas. Wahl-

- berg, Die Ehrenfolgen, Wien, 1864, crp, 53).
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HAKO T TAKOC BO3PAKCHIE HE KAcaercd NINICHIA IIpaBa GHITH
OLEKYHOMB, HOO0 BeeTJa A8 cemeiimaro copbra I A1a Giara He-
COBEPHIEHHOIETHIIXE §0.I5¢ PyUaTeaseIBa Jaerh YeIoBbES 6e3-
YEOPH3HeHHEIH.

V. HakasaHia AMYIIECTREHHES.

2eH, ITH HAKA3ANLA COCTOATE HIH B KOHOHCKAIIN HIH BB
003aHHOCTH VIIATHTL BB I0AL3Y KABHEL H3BECTHYI CYMMY.
FRonghuckayia MOEeTH: IPOCTHPATLCA HIH HA BCE HMYUIECTRO,
IIM Ha YacTh ero, LI ke HA OTABAGHEIE mpeqieTe. Kow
QICKANiA UMYHECTRA MOCTENEeHHO HEYe3aCTh H3h KOJEKCOBb.
Oma coxpaHmIACh MCKINYHTEILHO BB IHHCTBYIOMEME BAKOHO-
JATEILCTBS BB HPECTYILIEHIANH rocyiapersennbixs. [iasroe
BO3PAKCHIC IPOTHBD DTOr0 HAKABAMIA—TO, YT OHO e eCTh 1Y~
HOE, U MOPARACTH HeBHHHOE CEMeiCTBO IPeCTYIHNEA; BB CIY-
yak e, KOTJA OF'h HE NPHTOBOPEHs Kb CMEPTH, OHO IHINAerh
ero cpejCTBH CYUIECTBOBANIs, TAKD KAk KOHQHCKAmia 0OBIKHO-
BEHHO MPOCTHPAETCS HA BCe mMymecTo. KoHomckamia 0TXbIb-
HEIX' TPEIMETORD, CAYKAUNXTL OpYAieME X191 COBEPUICHid
mpecTyILIeHid (HIp. LI HOAUBIKE MOHETH) I COCTABIANIHXD
mocabACTRIe TPEeCTYILICH A (OKIeBeTHBALICE COTHHCHIe, CO01a-
BHUTEJBHEIA H300pakeHis, MO IEILHEIS MOHETE I Tp. ), OIpak-
ARBAETCA 337a1eI0 YLOA0BHOM HOTUTHEL 1 IBITCILHOCTH, TpC-
yupexjaomeii mpecTyiLIenia.

296.
Memesmasg HEHA COCTABIACTH COOTBBTCTBEHHOE HAKA3aHIE BD

T 1aBHOEe FKaueeTBO deredcrolt newu — TEIUMOCTD.

MEHBIIIXD MPECTYILIEHiAXs, TAKD Kakh 0HA HeoGpeMenuTe bHe;
NPUTONE OHA YMLCTHA KaKb IpHIATOYHOE Hakasamie BB BAiK-
HEHNNIXE TPECTYILICHIAXT, BH3BARHEXD KOPEHCTOM00ieMb. Ho.
omperkageMas Bh SHAUNTEILHONS KOIMIeCTEE HecopasMBpHO CF
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 BARNTOYHOCTII JIPECTYIHIKA, OHA PABHAIACL GHL KOHGHCKAIIM.
puvEnenie ke ed BB CIMIIEOMT MHOIHXT CIYIAAXE He OBI-
0 6bl COTAACHO CH JOCTOMHCTEOMB TOCYIAPCTBA, TAaKD Kakh
© 5T0 COCTABIANO. OB IS HETO oTrEILHBIE HCTOYHHED JOX0IA.
~ Beero yﬁ’scmf,e, Eaks 370 THIANTL OOHKHOBEHHO KOJEKCEHI,
| ecam 32KOHD ONPEBIASTs mazimum CYMMB, EOTOPOil eHew-
fioe B3LICKAHIe HE MOKETH IPEBHICHTL M, KOTIR, CPABHUTEIBHO
| ¢b maximum, CYWECTBYeTs minimum OTHOCHTEILHO HEIHATH-
TeIBHLIA LIS TOTO, 9TOGH CYABA MOIB COPAZMEDATH HAKA3A-
| jiie cO CpejCTBAMH BHHOBHATO, TAKE KAKD HESHATHTEALHOE T
| §oraTaro Mo:XeTH IOIIOTHTE Bee IMYMECTBo GB/aHaro.

35



FAABA I

Mtpa magazanmia.

I. O mbp% maxasamia Boobmie.

299, Lorma marasamie a6CcOIOTHO, KAaKh HIOpP. CMEPTHAS
EasHb ILIH merHaHie (1. 251), To ocraercd Ui DPUMEHUTH €r0
k5 BuHORHOMY. Ho ecim Hakasamie AEIuMO,—eCIH OHO IMBETE
magimum 0 minimun, T0 CYJbd I0LEERs H3MBpUTL HaRazaHie
COOTBBTCIBEHHO BeINMYNHT NPUINHEHHATO 3] U CTENCHH BHY-
TpeHHeii BUIEL, He YBICKAAChL Toii I ApyToil cropomoii. Ilc-
XOAHOI TOYEOK JOJKHA CIYHKHTH CEPeINHA MEXLTY ABYM
EPaiiHOCTAMEA Haka3anisi, KOTOPasg,—IIo MEDE mMpeodiafania eyMar-
9AaAXE HIH OTArYADIIXE 00CTOATEILCTRS, — JOLKHA IOMM-
KATHCS Kb minimum HIN BOBEIIATCA Kb maztmum. UEMB
foMbuie MpocTOpa MEEAY DINMH JBYMA KpaiiHocTaMm, TEMD
Gorke BO3MOXKHO CHpaBEAIHBOE phulenie, n TEME Gorke OHO
Oyaers ommpateea Ha coBberh cyapn. ToIbko mOCpescTEOME
TaKOH BJACTH CYALA BB COCTOAHIN IPUHATH B YBAEeHie 0es-
YHCIEHHLS 1 Helmpe/ABIIBHHEIA 00CTOATEILCTRA, CMATIAINII
TUOI YEeJIYNBA0NIL BUAY, MEELY KOTOPEIMU MOKEETH CylecT-
BOBATh HHOIZA OTPOMHELi mpocTops. llpm Taroi cROGOTE CYARI
CTENeHHTh HARA3AHIA, MEELY OTHOCHTEJLHO MAMHIME Mminimum
H GOIBIINME mazimum, OUpeIbicHie MHOKECTRA CIeNeHed Ha-
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3amis—CcoBepuieHHo u3ammue. IosToMy TaKHXT MOIPOOHEIXS
emeill MH He HAXOJUMB BO MHOTHXE HOBBHIMIXT 3akoHO-
@reaseTeaxs.  HEROTOpHE KOAGKCEL, npemymecménnn €e
pMANCKic (Kak® BIOPTEMO. W Gajlen.), HCYHCIdl0Th, BH BILE
MEpa, eMATYAOMLA 00CTOATEIECTIRA. JTHXE 06CTOATEILCTRS
YKasLIBAOTE KOA. OpYyeC., 0aBap, W OIbICHOYPI., TAKD Kakb
TO H3MUNLNE. 3aKOHOJATEIbCTBA Opasml., OpayHmB. m rbiicT-
IIee, NCYNCIAS 9TH OGCTOATEILCTBA OrPAHHYHTEIBIEIMNT
PA3OMB, CTPEMATCA Kb HEBO3MOKHOMY.

| 298, Br IRLCTHRXT CIYYAAXH, KOTOPEE AOKKHEL GEITH
OPAMO YEA3AHHL BH 3aK0HD, MOKETH NPeICTABHFRCA HEOOXOZH- -
OCTH YMENLIINTE MAKA3AHIe HIKC mintmwm, IIL JAKe CMAr-
ATH POAB HaKasamisd, M KpoMb Toro, Kak® 910 CYMECTBYETH Bh
KOTOPEIXL KOJEKCaxX®, YCIIHTh €ro BEONE maximum. Pas-
| CMaTpUBAA BHYTPEHHDI CTOPONY IPECTYILICHIA, MEL YKasaii
€ HBLEOTOPEI 00CTOATEILCTBA, TPESYOMWia TAKOro HCKI0YN-
BALHATO CMATYICHISA, KAKOBEL MAIOIBTCTBO, TOCOGHIIECTRO WL
'BTOPOCTENECHHOE YUACTie BS MPECTYILICHIN, HEEOTOpHe CIyYal
ARTHYECKATO 3201y CHL I MPeBHINeHie TPerbIoRsHeo0X0 H-
Moii oGoponrl. K® wmery rarmxs 06CTOATEILCTBE CIBIYETH
THECTH €Ie TAKB HA3HIBAEMOE OIpanuucie 601 T. €. HUIUIYIO
TNEeHb BUHEL, BL EOTOPOH BOJA U COZHAHIC HE YHHUTOMEHEL,
0 BE U3BLCTHOIL cTemenn ocaadaeHsl. X0Td MeELY BMBHAEMO-
GIB 1 HeBMBHACMOCTI, MEETY -€BOGOI0KN ROJH I €4 OTCYyI-
BieME HITETO IIOCPEJCTBYHIIATO CYMECTBOBATE HE MOMETH
(2891 111), 160 5TH IRA TPOTHBYTOI0LHE HOHATISA B3AHMHO IIC-
EI0Ia10TS ,z:pﬁrb Ipyra; HOMOKETE CIYIHTHCA TAKOE COCTOAHIe
YMa, KOTOpoe, HE YHUYTOXLAA CAMOONpPeTBICHIT BOXH I BME-
SEMOCTIL, OJHAKO B 3aCIYLUBACTS CHHCXOEJeHid. Muoris
Miﬂniﬁ, KOTOPELA B BHICIIEH CTENCHN HHTEH3UBHOCTH YHI-
© wTomanTL OTBBTCTBONHOCT, BH HH3NICH CTEHEHII AOMKHEI
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BIiATH Ha cMATYCHIE HakaszaHid. TakoBH: yIpo3bl, IPHHYEKCHIE
ADEETH, HEAHCTRBO U LIyX0HEMOTA (cpas. 1. 109). Jro He 0THO-
CHTCA Kb YMCTBEHHH'® 00153HAMD, 160 B HUXD TPYIHO YKa-
3aTh IIEPEXOJHEIH MOMEHTE, Bh KOTOPOMB HMECTH MECTO TOJE-
K0 EBEOTOpOe ocIablenie, Ho He yHIYTOKenie cosHauis. Crops
Me#Ly WHMEIKHUMH YYCHEIMI EACATEIBHO TAKNXE CIYIACEB
OrpAHITICHIsA BOMI I OcAabaemnia CO3HAHIA, TIABHBIME 00pazoMb
IPOT3OMENT OTH YIOTPeOAeHias HecooTBHTCTBEHHAr0 TepMUHA
JIsL HasBamis TAakoro cocroAmia (geminderte Zurechnungsféhiy-
Feeit, yMeHDUEHRGA CMIBHACMOCMD). ITO HMOBEIO HBKOTOPHIXD, KAKD
mmp. Keerauma (System, erp. 155), kb wEbHiD, YTO, €CIH
TOPHCTEL I IEKAPA TOBOPATH 0 TAKHXD COCTOAHIAXE, TO 3T0 CIb-
Ayers NpENIcaTh IHIIL TPYAHOCTH YOLAUTHEA BO MIOTHXE
¢IY9aAxXs, HAXONIICA IH BHNOBHHED BB COCTOAHIN cB0GOJ-
HO¥ BOMH AN HETS.

299. CoriacHo cymecTBy IpeiMera, HEKOTOPEe KOXEKCH
HOJATAI0TE, 4T0 IIPI REIIENOKASANHHIXS COCTOMMIISXD LYl Heod-
XO/IMO CMArYeHie He TOABKO ME pbl, 1o ¥ poja nakasamid. Tako-
BHI IpaBmia 6paymiL (60), Gagen. (153), caxcon. (96), JapMuT.
(114) m 6Gapap. (68) kogexcows. @pammyscriii 3aKons 28
anpbaa 1832 (art. 463 C. p.) 0600MUIE CHCTEMY CMATIAIINIX
0BCTOATEILCTRS, JOBBOAAT BOOOIE 3HAYNTENHHOE OOIErieHie
HAKa3aHis BB cayuat uxDp cymecreopamia ‘). TaruMn 00pasoM®
gpeampHasg CTPOTOCT @PANI. KEOA. OTdacTH yerpanena. Hi-
KOTOPHISA CMSArYAIoNIis 06CTOATeIbCTEA KAcal0TCs TOILKO H3BECT-
HHIXD IPECTYIICHiil; TAKOBE: HaHECeHie TAKKOMl 00mABl BHHOB-

‘) pani. 3aKOHOIATEIs 1Ak OH cyibh Gorfe DpouHoe ocmonamie,
ecau 66 B BEAS ODpEMBpa YKasarh HA HEKOTODHA H3b TAKHXD SHAMU-
TEABHO CMATYANIIXD BHEY 00CTOATEIbCIBE.
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. muEY (provocation) YOUTHIMD AN U3YBEYCHHEIME (KOA. OpaHL,
~ 321, 326; npye. 177, 196; 6asap. 229, 235); 10GpoBoIbLHOE BO3-
* marpasienie Bpeja (Gasap. 74; Y. Vvm. 1663; Y. II. IL 11715
: BlOpT. 342, raHoB. 299; 6ajem. 395 '); poAcTBO MeEIy HOTEp-
. WEUMMT U COBCPUIMBIIING KPAKY HIH IPHCBOUBLIIMD BES-
| PEHHYI0 eMy COOCTBEHHOCTL (Cake. 302, BIOPT. 339, OpayHUIB.
* 240, ascrp. 463 2).

llpa cayyas TpeGyoTs Gorbe mOJpodHATO Pasbopa 10 MOBO-
| Ly UXb BiigHiA Ha MBPY HakasaHif: — HOBTOpeHie M COBO-
. KYOHOCTb HpECTYILIEHiil, 0 KOTOPEIXD EOACKCH MOIArdloTs OT-
~ XLJIbHELL DPaBULIA.

I1. MloBTOpeRie IMpecTyImIeHIH.

28O, Onpedmaenie u 6udvy er0. lloBropenie mpecTymIeHIA
. (réeidive, Rickfall), 85 o0umpHOMs CMbICTE, 03HATAETE COBEP-
| INeHie HOBAT0 NPECTYILICHIA MIIOMB, YiKe OCY#ICHHEING 32

") Kox. aBeTp. (187) BB oTOMB ciydal nmpussaerh Oe3HAaKa3aHBOCTh
BCAKATO POja Kpakn U IpucBoemia BEpesHoli coGerbenmoctu. Cakco.
(296—8) u GpaynmB. (243) TEME OTAHYADTICA OTH ABCIP., 410 BB Bam-
| mhiimuYh DpeeTyNAeHiAXD NPOTHED COGCIBEHHOCTH TOABKO CMATIARTEH
. pakasamie. 9Ta IocpeicTBYWIIAd cHeTeMa phllaeTh BONPOCH CAMHMB
", YAaYHEMTD 006pasoMb.

2) BesHaxasaHHOCTB, KaKb BO opaHI. (380) u npye. (228) KOJIeKCaxD,
Wi e npudbHenie OOHEHOBEHHAIO HAKA3AHIA,—KaKb BB ABiicTBYOIEMD
saxonofarerserss (Vi Wun., npumbvanie xb cr. 1664 u 1675; Y. 1L
IL, mpuvfyanie kb cr. 1172 u 1188), BB Koi. Gasap. (290) u Oazen.
(390),—C0CTaBAANTS PABHHNE 00pasoMs omubouAHA Kpaitmocru. Xora
nocriiHiA 3aKOHOJaTeIbCTBA BB TOMB clydal mpuBiexanTh Kb OTBET-
¢TBEHHOCTH TOABKO IT0 %al00h moTepobsmiaro, 0OJHaKo KB PTHMD €Ie

HeyBameHH Hallewmalle POACTBCHHEA OTHONIEHIA.
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npecrymrenio. [losmopenic B TECHOME CMHCTE AN ocofennoe
IMLEeTH MBCTO TOT)[@, KOTia MPeCTYIHNED BIAIE ONATH B Td-
KO€ e MIM Takoro e poja, mpeerymienie. [osmopenie o6uee
SHATHTD, 9T0 HPECTYNEART BUATE B HHOC WM BB APYTaro po-
A2 TpecTyIIenie. 3aKoH0 ATEALCTRA 0 GOALIICH TACTII CTuTA-
_ IOT® TOIBKO OCOGEHHOE MOBTOpEHiE OCHOBAHIEMD OpEMEHEHI0
HaKa3aHid BRICUIEil cTemenu mwam poga. Kojexcs dpanm. (56,
57, 58) mratiau. (118) m nenancxiii') rowyckanTs 1 ofmee mos-
Topenie. [IbHCIEyOUCE 3aKOHOJATEILCTBO CIENYETE Toif me
CHCTEME; HO TOBTOpEHiC O00Mee CUNTAETH 06CTOATEILCTROMT,
YCILIIBAOWIMS TOIBKO PasMbph makasamin (Yu. Vm. 131; Vi
IL II. 138). Tlo Mtpt pasmramaro BO33pPEHIA HAYKA U 3aKOHO-
AATCALCTBO HASHAYAIOTS MOBTOPEHII0 PABTHIHELH 06heMB. Oui
KOJACKCH, /LI EMENEHIA OBTOpEeHis, Tpeﬁymm, 1T00n HakazaHie
33 TPBOE IPCCTYILIeHie GELI0 OTGRITO; APYTie JOBOILCTBYMICH
TOIEEO OROHYATEILHEINE IpuropopoMs. Ilepsas cmerema ocmona-
HA 1A npednooxcentu, Heucnpagumociny 1 IPEEPATHOCTH TPLCTYIT-
HIIK; BTOPAA Ha neofrodunocmu Goime cuisnaio npedynpexcdenin,
TaKD Rakh Hakazamie, yrpoiialoliee 3a ICPEOE IpecTyIIcHie, ne
MOTI0 yIepikaTh 0TS HOBLIXE mpecryinicniff. Ileppoii cuerems
TIPUACPARIBAIOTC: ABHCTRYOmee 3akoH0Aareaberso (V.. M.
131; ¥ 1L IL. 138), kox. mpex. IV, 11) 0asILL, JIOUEPIL., 0.1bIeHH.
(95), cake. (82) m averp. (44). Kox. ranos. (111), Opayums. (58)
I fapyint. (95) 0BOBOILCIBYIOTCA OTGLITICNS JACTI HAKAZAHIL
Bropaa ermcrema IpUHATA BB EOJ. dpauil (56), I M0 ero odpas-
oy BB EKOX. mopryr. (85), mpye. (58), azen. (184), Bopremo.
(124, 334) nraaian. (118); 86 kox. Hopsepis. (VI, 21) o wamro-
HOB® Thurgan, Wadt, Freiburg, S. Gallen.

9 Henmanerift kox. (art. 10, n° 17) YCIINBAeTDh HAKA3AHIe, ecId KTo
Yike OHIb OCYLASHT 32 Apyroe, He Membe BaKHOS WIH Gorbe Bammoe Tpe-
erynaenie. Kox. opanim. uw nramiga, o0palmanTh BHUMAHIE HA TO, €O-
BCPIIUBIIi{i MpecTymIeHie BIArb i BHOBB BEH HETO,
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284, Haxasyemoemv nosmopenin. Hauato yemremis maxaza-

| i BE CIyJal HOBTOPEHid €CTh OCTATORD CPeAHLELKOBOIH CTpo-
. TOCTH, YIODHO COXPAMACMOii B3aKOHOZATEILCTBAMEL ToIbEO
HEROTOPHIA N3B HUX'H NPEICTABIADTS BT DTOME OTHOMICHIN M3
. BECTHEII mporpees. Bagen. (183) m mapwumr. (94) xoxercs

. IPI3HATOTE MORTOPEHIE TOALEO BT H3BLCIHATO Poja TpecIymie-

. misxs. Baeapekiii ve mozaraers Yi#e 001aro mpaBuia o I0ETo-
: PeHIH, I TOBOPHTS 00 HEMB TOALKO IpPH BOPOECTRE, pasdok,
| YEPHEBATCIHCTBE (‘Hehlerei), moBpemaenin 310popss 7 oGMamls
* (cr. 242, 276, 310, 319). Komexcn aperp. (44, 263) 1 Gpasnr.

(15, 16 n® 3) npmEanTH IOBTOPEHIE TOIbEO 0GCTOATCILCTROME
| YBCITUHBAOINIMT, Whpy Hakasamia Be kamiof mn JBYXB BHI-
- WIe YKA3AHHLIXE CHCTEMD yReIHYeHic CTENeNH LI poja Haka-

i BaHIA 0CHOBAHO HA TPEIIOJOKEHIL, EOTOPOE HE BCErja cupase-
| JLIBO, I HHOI/Q HA XbIB [JHKE JA0KHO. Copepmamnmiii mHoroe
. IPECTYILICHIE ¢ BCET A AEIAETE 3T0 110 LOBOZY ¢BoCH memc-

| HpABIMOCTH, ypHOiT IPHBEIYEN LI TPEHESPEReHis 3aR0H0ME

- OHE MOJKOTH JLHCTROBATE ITONT BAIAHIEMT r0JI0J3, ABEKTA I TIP.
- Haocnosanin npexmo.tomenis neassa mmars cB0d05. BroTous
- GIyual yeIllenie NaKazania HAPYIIACTD HAYAIO ,,ne bis i tdem:*

| H00 H3IMIERs HAKA3AWis, IPEBHIIADMiL O0BIKHOBEHHYIO €ro

. MBEDY, SHAYUTEH BTOPUYHOE HAKAa3aHie MTepBaro TIPeCTYILICHIA.
. Yemorpinio ey ipm fomEmo [PeIoCTaRUTh PhLITeHIe: CRUIBTC.IE-

| CIBYeTT I MOBTOPERie B JAMOMT Cayuah 00T ONACHOCTI Co

| CTOPONBI TPECTYMAIKA, I 3aCTYANBACTS I OHE 110 DO pH-

| 9ORE YECINYCHIA HAKA3AHIA "). Taxoe yBeamucuic ZOIEHO 3a-

- BI0YaThCA Beeraa BT NpeAtaaxh HAKA3aHid I DHKOTAA He mpe-

1y TIpoexTs Genprifickif 1862 1. (cr. 68—70), NpU3HABag HAYATONT Tpe-

| BHIemie maxvimum BB crydal oOmwaro mOBTOpemifs, mpeicrABIACTH IPO-

- TPeck BB TOMB OTHONICHIN, 4TO YCILTeHie HaKas3aHig ThIaeTh 3aBHCHMEIMD
. orb yevorphHin CYABM. JTA NDABHIA NPUIHAHH HOBHME OeALTificKux®
KOJeKCcOMDB 1867 . (6T. 54—56).
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BHIIATH €TI0 mazimum, €CIH ME HE XOTHMD HakasEBaTE /BA Pa-
3a 32 OJHO M To:ke rhamie. Bropadg cHereMa TMpOTHBYPEYNTE
cmpapefimsocT Gorke mepsoit. Ho mamGorkhe HecnpaBeiInEo,
T HA BeChMA ¢Ia00ME IPeNoI0KeHil 0CHOBAHO, YCIIEHIe HAKA-
3amid BBb cayyal o0mMaro IOBTOpEHid, NMPEHMYIECTBEHHO Ke
B COBCPUICHHO PA3HOPOIHBIX'S WPCCTYILIEHIAXE, HUP. €CIH KT0
COBEPUILIB EPAKY, I MOCTE BH PASAPAKEHIN PaHILIB APYraro.
3abch TPYAHO BEIETH HEHCIPABAMOCTD LK mpeHeGpexenie 3a-
KOHOMS; HEOGXOUMOCTE ke GoIke CTPOraro IIPeAyIpes/eHid
WIH Penpecin He MPeJCTARIACTCA.

ag2, 13 3380HOJATEILCIRG, TPH3HADIMXDG TOILKO 0CO-
Gemoe MOBTOPeRie, Gorke moeas0BaTeIbHEI Th, KOTOPEIA HE TPe-
G6y1oTs, 100 HOBOE IpecTyIIenie OBLIO TOXACCTRBEHHO CBb Iep-
BEIM'B, HO TOIBKO, 4T00> OHO GBLIO OJHOPO/HO Ch HUM. Hemncmpa-
BHMOCTE ILJIH Heo6X0AUMOCT: 0oIke erporaro IpeAYNpeRAeHIA
MOZEET'h CYIECTBOBATE, HE TOJBEO TOLAA, KOTAA TPUTOBOPEHHbLI
3a BOPOBCTBO COBEPUIAETH HOBYW KEpaiky, HO H KOTA OHB CO-
BepmILIB Pasfoll, 00MAHD, nprcRoeHie BBLPEHHOI COOCTEEHHO-
crm i mpoy. Tagoro HATaIa MPUACPRUBATOTCS KOACKCHL: Gpasn
(»delicto da mesma natureza’ CT. 16, § 3), mopryr. (,,crime ocon-
travengfio da mesma natureza® CT. 85), aserp. (,gleiches Ver-
brechen® cr. 44 ¢.), 6anent. (,,gleichartig,* CT. 183, 185). zapmuL
(94), carcon. (83), ranos. (111, 112), sopTen6. (124), GpayHuE.
(59) m Yerann 1864 o Hakas. Hazar. Mip. CYABAME (14). Eo-
IEKCHL JAPMINT., GaJeH. 1 GPAyHIIB. ONPEABIATE, KAkl Tpe-
CTYILICHIS CIMTAIOTCA 00HOPOOHDIMY (gleichartig). Rox. BIOpTEMO.
CCELIACTCS B HTOMD OTHOLICHIN HA KIACCHPHEALD BB 0COGEH:
ot mactn. Cake. KOA. CUNTAET OZHOPOTHEIME BCh IpecTyIIe-
Hifl, HCTERADINISA I3 OZHOT0 MOTHBA (KAKOBEL: KopHICTONI001e
I T0J0BAS [OXO0TH). BooGme repManckie KOJEKCHl HE CYHTAIOTE
ONHOPOJHEIME YMBIIUICHHEIXD I HEYMBIILICHHEIX mpecTyILIe-
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miii. Japmumr. we (95) m cake. (83) mpamo ompefkASITE, 4TO
HOBTOPEHie KACAeTCs TOABKO YMBIILIEHHBIX' TPECTYAeH]i; 210

'. BIOJIHD CIpaBefInRo.

R8B. Cpors 0an emnnenin nosmopenia. Bb o6LuxT cuere-

| MaX'b JIONKEHS OLITh ONPeIBIeNs CPOKS, O HCTEUYEHIN KOTOPAro

TOBTOPCHIC HE MOKETD BIiATH Ha Hakasamie. llpeAmoiokewie,
CIY:EANIEE TOTKOI0 OTIPABACHIA LI 00 BUXT CHCTEMS, IT0 HETede-
HII HEEOTOPAT0 BPEMEHH TEPAETH CBOI CIIY. DTOTH CPOKE KO-

| e ObTs He Goake cpoka tasmocti. Hey:mem Gsiio G cnpase-

JLIIBO, €CANGH ICTeYCHIe HBRECTHATO CPOKA OCBO0O0EIAI0 BIOI-

- BB OTH OTRHTCTBEHHOCTH 3a IIPecTYIIeHie, HO HE 0CBOGOKIAI0

OTH IPH3HAHIA y&e HAKA3AHHATO IPECTYILICHIs OTArvamnmuMD

00CTOATEILCTROME ) ? BaBapekiii kog. (242), BE cIydasax’s HOBPeE-

AeHig 3J0PoRbdA, H¢ BMBHACTS IMOBTOPEHIA IO HCTEUEHIN IBYXE

. IBTH €O BpeMeHH OTOLITiA HAKA3aHiA 22 IEPBOe IpecTyILIeHie.

Rox. sopr. (126) n cake. (84, 110) morarao1s 3rbch Takoi &e
CPOLB, KAK's M-I 0GBUHITEIbHOH JasHoeTH. Rog. mopryr. (85)

E npye. (60,46) ompertranTs 10-1hrriit cpoks. Ycrass 1864

0 HAKA3AHIAXD HAL Mip. CyJA. OmperbIsels TOTHTHHIE CPOKE
€0 BpPEMEHH IPHCYEACHIAKD HAKAZAHII 32 ICPBEI IIPOCTYIIOKE.

28%4. Taxs Kaks DOBIOPEHie He BHAOUMEBHACTE XapakTepa
NPECTYILIeHIA, TO 3aK0HT He JOJKCHB BB CIydak IOBTOpemis
noaraTh doxke erporiii PoIb HAKA3aHid, Kakhk DT0 OUIMOOYHO

IBIAIOTE KOJ. OPAHIL., IOPTYT., GaBap., TIOpuHT. H 6easr. Ko

DafeH. U IpyC. JO3BOJANTE IMPEBEINATh mavimum HAKABAHIM;
HTATifH. HEe—TOILKO YCHINTH MEPY HakasaHid 0e3s mepeMbHEL

") Eme Goabe mecmpaBeginBo ocBAmennoe Bo Opanmiy mpaBuio, mo
KOTOPOMY, He CMOTDA Ha HOKpHITie IaBHOCTIK IIepBaro IpecTyILIeHid, Bce
Taku morropenie BMbagerca (ex. Raymond dela Goree, Dela récidive,
Paris 1862, ep. 158).

: 36
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poaaero. Kox. meman. (125; 10 n® 17, 18; 74 n° 3) saraoyaers
BB Ce0h NpaBuIa, 0TIACTH JO3BOIAMIIIA HBMEHATL POAD HAKA3A-
Hisg, oT4acTH MpOTHEHES 3T0MY (epash. Carrara, Sulla recidi-
va, Lucca, 1862, crp. 21).

III. COBOXYIIHOCTE HIH CTeY6HIe IMPeCTyILIeHIH.

28%. Onpeonaciie u cudve cosoxynrocmu npecmynaenii. Ona

- eIy9aercs Torja, KOTAa 0JH0 1 TOXKE INI0 COBEPUILI0 HECKOIb-
KO IpecTyilleHiii J0 OKOHYATEILNAro IIPHIOBOPA 32 OJHO W3
HUX'L. Y4eHsie, MPeHMYIIeCTBeHH0 ke HBMeungle, pbIdrh cTe-
yeHie mpeeTyIUeniil Ha pasHopodnoe 1 00Kopodroe, COT.IACHO TOMY,
TOAJIECTBEHNE I CIEKANIIsAcA NpecTyIIeHid (WECEOIBKO
y6ificTes) i HETH (BopoBeTBO, pasboir, obmawn). [pyrie ak-
AATH HA (fopmaavioe, uleaivHoe WM eQunodmiicmeennoe (concurs
monurgeticus) T MaMePIAIvHOe, Peavioe WIL MHOWOMmICMEEHHOE
creuenie (c. polyurgeticus). TocrbgEee KhIeHie OCHOBAHO HA pas-
AYIN CoBEpIIeHis HECKOILKUXD NPeCTyIICHI OfHIME ABi-
cTBieMT (A OJHEME BEICTPHIOMD PAauilb HBCKOILEO JHINL; I
B nogENTACTH WILIOE CTpoelie, KOTOpoe Cropaers BMEBCTE Ch
TogBMT), WM WhekoIpREME ghifcrnisyu (A oborpars b, yomib
B, oomanyas I'). Ileproe m3mh dTHXE Ableniii He UMBEETH HHEA-
KOTO TPAKTIYECKATO 3HAYEHisl, HOO He MOKeTh BIATL HAa MEDPY
pakasamis. U pasHOpOJHOCTE M OJHOPOJHOCTH HPECTYILICHiil
MOTYTH BB JAHHOMB cIyyah CBHALTEILCTEOBATH O PASEPATHOCTH
npecTynimea. Bropoe rhAnie Ha eIUHOABHCTBEHHOE M MHO-
rorbiicTRenHoe eTeYeHie HOCOIIACHO CF CYIUECTROMT IpeIMera.
Ilpecrymaenie ects ghamie (1. 63): rA6 0MHO JABAMHIC, TAMD OJHO
ToJbKO mpecrymicuie. IfopArie o MHOTOYMCIEHHOCTH IIPECTYII-
JeHiii 3aBUCHTS HE OTH MHOTOYHCICHHOCTH IOCIBAATRiH, a 01D
mmorouncaenoct rhauiii. Ilocemy eauHogbiicTRenHoe crege-
Hie mpecrymieHiii Hempieaumo. Eerm kro ojmuMD ABAHIEMB
pousBess HECKOABKO MOCIBACTBL (HIp. OHEMT O.JI0X0ME BE
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OJHO BpeMs oTpaBHAS HECKOMBLO ANIE), TOITO0GCTOATEIBCTRBO
JOLKHO 3HAUHTEIBHO BIIATH HA yClLIeHIE HAKA3AHIA; HO, HE
CMOTDA HA TO, HC JIb3f HOJATATH HLCKOIBEO JBAHIA TaMD,
T1h HCHOAHEHO TOIBKO OZHO, TAL OHIO OJHO JBUEEHIE, OZHO
AbiicTeie (IocTaBlICHIC Ha CTONH OTpaBleHHaro 61oxa). Eme

. ommboynbe yeMaTpuBaTh CTCUCHIC, KOIJa ofmo KbAHie BMBuIA-

€T Bb ¢e0h YePTH Pas.IIIHBIX'G IPECTYILICHIA (yOLiicTBO U 01-
neyoifcTBo): 3r5Ch OMEHO PYKOBOJINTHCA MPABIIONE ,,species
derogat generi.* IIpogolmuTeIbHEIC H YTOHICHHEIE CHOPEL 00B

STOM'D JbJeHiH— 11 HAYKH COBCPUICHHO OE3ILIOLHEL

86, Baisnie cmeuenia no naxazanie. ocrh 3ruxs Berynu-

| TeILHBIXD 00BACHEHIH, 00paTHMCA KB IMABHOMY BONPOCY: MO-

JKeTD AU CTeueHie MpecTyILIeHii, Il Ha CKOILKO, BIATH Ha MBpY
Hakasanin? TyTs npeicranifercs cpasy OTBETE: cIydaiioe od-
CTOATEIBCTBO — €CAH KT0 JH(0 B 0JHD BPeMsi IOLICHRUTE HAKA3a-
HiD 32 HECKOIbEO TPECTYILICHiH, —He 10JKHO HMETH HHEAKOTO
BIiAHIA Ha OpIMEHeHIe HAKA3aHiA, JacIyKeHHATo HpecTYIHI-
KOMB OTJBILHO 33 Kaikfoe HpecrymicHie. BE TakoMT® mMeHHO
CMLICIH PaspBIICHD STOTH BOIPOCH PHMCKHME H KAHOHHYEC-
EHMF HPABOMD, KOTOPHA HNPHHAIA HAYALO CA0%ceHia MM cono-
CMABAEHIR NAKE3AHIT: . quot delicta, tot poenae.’* Ho Taroe mayaio
He MOTI0 OBITH (E3yC.IOBHO MPOBEAEH0, W00 HHOT A HTOMY Hpe-
MATCTROBATA $UIMYECKAd HEBOZMOXHOCTD, HIP. KOTJA KTO €0-
BepIILTE WECKOJLKO IPECTYILICHIH, BICKYLIIX'S 32 COO0I0 CMepT-
HYP EA3HB LI KOrja OXHO II3h IpecTyILICHIil yrpomaito cumep-

 TiI0 WM DOEH3HCHHHMB 3aKI0UCHICMD, IPYIid &e IpecTymie-

Hig—BpeMeHHHMB JIHIICHIEMD ¢BoGOAH. OB ApyToii cTopoHs,
CTPOTOCTh HAKA3aHiil, CBOHiCIBEHHAd HPELHHMD 3AKOHOAATEIb-
CTBAME, CKIONAIA Kb UCKINICHIANE H3E 0dmaro mpasmia. Oremo-
fayxe BB 17 eroabTin ofHApyRHBAETEA MPOTHBYHOIOKHOE Ha-
Y0, T. €. HAUAA0 ROLIOUEHIA MCHBIINX'S HAKA3AHLI TATIAli M.
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28%. 00a 5TH HAYAIA HECHPABELINBE H HEYMBCTHE, KaKb
BCh EpaiHOCTH.

Houaao noraoweniz TOOLPAETS IPECTYIHHEA KH COBEpIIE-
Hi) HOBHIXDs MEH’e BAEHLIXG NpecTYIUICHiH, Taks KaKD OHH
0CTaHYTCA (Ge3HAKAZAHHEIMH, N0KA He 0yJeTh B3RCKAHO 3a nep-
Boe npectynienie. CupasermBocTs Tpedyers, 4ToG® nmpecryi-
JeHie He 0CTAI0CH G(e3HAKA3AHHEIMG, IPEHMYIICCTBEHHO KOrjAa
BHHOBHHUEG EPOME TOTO COBEpIILIH APYTif MPeCTYILIeHid.

Crodcenie TIN conocmasichie Hakazouili KbIaeT®h XD Goxbe
TATOCTHEIME, HEKE.MI TOTAA, KOTJ2 OHU OTORIBAIOTCA CH IIPOME-
wyrkamd. ComocrapleHiC HakasaHiii MOern CAbIaTeed 10
TOTO TATOCTHEIMB, 4TO OHO GYAETH HECOOTRETCTREHHO WLIAMD
yerIOBHOﬁ T0MITHEH, 9T0 0HO IPEBHCHTS IpeibIsl MPaBoCYAis
U U3MEHATE CYIIECTBO HAKA3AHIA, HIP. CAOMKCHIE HBCEOIBEUXD
HaKasaHiil BPEMEHIBIND 3aKI04CHieNB,— COCTaBIA0NEee HIOID
30, 40 mm 5¢ 151, — €CTh BE CYIHOCTH IOKI3NEHN0e 3aKkI0Ice-
Hie ¥ cokpamenie wuspE, Eeim rig BKOTOPHXS® IpeCTyNHI-
KOBh HAKA3aHie JNbJaeTed cO BPEMEHEeMTD Membhe TAOCTHLIME,
TO 9TO COCTABIAETH MCKIOYHTEIbHOE fABIeHie. Bn crevenmin
MpecTYILIeHI# PUHA JIPECTYNHIKA YMEHBIAETCS TEME, 9T0 6€3-
HAKA3AHHOCTH JAHHATO MPECTYILIEHIA BE MPOIOLEEHIT HaBheT-
HATO BPEMEHH IOOYIUIA €r0 Kb COBEpIIEHi0 HOBHIX'B 3A01LA-
uifi. Croxenie Hakazamiii He MO&EeT®s ORITL b TOUHOCTII0 IIPH-
MBHAEMO U 10 TOil MPHIHEE, ITO BB cIyTak OGBHHEHIS OJHOTO
JUNA BO MHOTHXB HPEeCTYILICHIAXH, MCHLC BAKHEIA JOJKHEL
GHTH NPONYWEHE AIA TOT0, YT00h HANPACHO HE NPOLIUTH IIPO-
necca. CorJacnoe TOMy IpaBHIO HAXOJUMB, HE TOILKO BB 00BH-
. HUTEJIBHOMD, HO H BB CIBICTBEHHOME (KAKD HIP. TCPMAHCKOMB)
npoueces.

288, [pasia TeRUTE MemLY AByMA Kpafimocrsavm. Hada-
10 CIO%EHisA HaKasauiid, a priori CHpaBeINBOE, IOLLHO OHITH
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CMArYAEMO HA CTOJBEO, HA CKOIBEO CONOCTABICHIe HBCKOJIBEUXD
HaEA3aHiil yBeUTUBACTDH UXB Hanpaxcenic. IIHATE rOBOpA, TPU-

. MEHeHle CIOMkeHIA HakazaHii T0MKHO COCTOATH HE BB MPOCTOME

ApPHEMETHYCCKOMT CAOKEHIN, HO BH ONpelbIeHin TAKOH BeIH-
YUHEL, KOTOPAs OTHOCHTEJBHO CBOEH BLCKOCTH OTBHYAIA Gur 00-

. meMy HTOry OTXLIBHEIXB HaKasauii, ecauds OHI OBLIH BEIHECE-
. HBI Cb npoMeRyTEaME. Taxs HOEHMaeMoe HAgalo cIokenisa Ha-

KasaHilf HABHBAIOTE MWPUOUUECKUMS CA0XCCHIeMS BB TPOTHBYIIO-
JOKHOCT MEXAHIIECKOMY T apmoyMeTHyeckomy. Ho, 4ToGsL 210
HA9a10 MOIIO OHITH CHpaBeJIHBO IPOBEICHO, AOLKHO IpUMbHE-
Hie €ro IPeIOCTABITE YCMOTPEHID CYAbH, KOTOPOMY MOKHO bl
JaTh TOJIBKQ O0uiee VEka3amie: IT0 OHD BIPARE MPEBHICUTH mna-~
ximum Hakasamis, ecT CyMMA OTABILHEIX'S HAKAsaHif Gorbie

. aroro maximum. OfHAEO B 5T0 OLLIO GH CONPAECHO €b 3a-

TPYAHEHLsMI, BHTEKADIUMI H3B HE00X0[UMOCTH 3aMBHITH
MeHke CTPOTris HAKasaHid TAJalumMDE 0 YKA3AHHOMY SaKOHO-
JareleMB Tapuey. IIpm macTosmeMTb CTPEMICHIN 3aKOHOJA-
TEALCTED JATH YCMOTPEHID CYAbH Oorbe IpocTopa IOCPen-
CTBOME OIpeIbIeHIA MAIAT0 minimwm U OTHOCHTEGILHO 001b-

. Waro maximum, TPEOOBAHIAMT CHPABEIMBOCTH M IO.JHTHEI

Bcero Gorfe MOrIo OB YAOBICTBOPHTH TAK® HASEBACMOE nOCped-
Cmeylouyee HAYAA0, COCTOSAMEE B NOTIOMEHIH Jerdaiixs Haka-
3aHiil TATIAHINNG, ¢b BO3MOKHOCTIO YCHINTL HOCIbIHEe [0
maximum. 9T0 HAYAIO0 OTIHIACTCS CBEPXB TOTO CBOCIO HECIOMH:-
HOCTII0 1 y,z:o60npnm1‘)11ﬂmoc;riio. Joxojs 0 TAKOTO pasphienis
BOIpOCA, MBI BMECTH ¢b THMD yObikgaeMed B TOMB, YTO CTede-
Hie—HI 0TATIANIIES, HI CMATIAI0mEe 00CTOATEIBCTRO.

289, Il3p Bebxs KOJEKCOBH CaMoe IIPOCTOe NPABILIO
YEASHBAETE dpaHny3ckii (Instr. crim. 365) u 1o ero o6pasmy
GaBap. (84), KOTOpHE COTIACHO HATATLY IOTIOMCHIA OMpeabld-

~ 10TH, IT0 BB cIyyal CTCUCHIA NIpecTymieHiii I MPOCTYIKOBS,
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© Moabko TArYanInee Hagasauie J0MKH0 OHTE IpaMkHaeno ). Toro
#e IpaBILIA IpHJep:RuBacTcs aperpifickoe mpaso (34, 267); no
TPEGYeTs, YTOOHI IPHTOME 00pPAWATH BHIMAHIE HA JPYTrifd Ipe-
CTYILIGHIS. OTO 3aKOHOJATEIBCTEO NMPHOMAEAIOCH OB Kb IIO-
CPEACTBYIOIIEMY HAYALy, eCIH ORI I10J1aralo 60IbIIe IPOMEEYTKA
MeKAY minimum ¥ maximum B5-OTAEILHEIXE TPECTYILIEHIAX'E.
HaunGoate moaxoqurs Kb 9TOMY Hagaly mopryr. kox (87) m Y-
CTaBh O HAK. HAL Mip. cyx (cr. 16). Memanekiii (76) m Gpas.
(61) EogekcH CIBIYITE HAYaly CJIOKeHid, ompesBidd Ipu-
TOM'B, ITO HCIOJHEHIe HAKASAHIN JOLKHO HAYHHATECS CH CAMATO
crporaro. IIpyccroe, GpayHIB., ramoB., AApMINT. W IIBEACKOE
BaKOHOJATEILCTEA BHIOM3MEHAITE 3TO IPABUIO0, onpexkisds
IS BPEMEHHATO 3aKANYEHIA maximum, KOTOPoe MpHU CJOXeHin
HAKA3aHid He MOEeTs ObThL Wpespinreno. [IpuToMT® mpyeckoe
ZO3BOIACTE: YMEHBIINTh TARO@ CIOMEHHOEe HAKA3AHIe [0 maxi-
mum TFardaimaro. Takmws oﬁpasom"r, 9TH 33KOHOZATEIbCTBEA
DpUGIIKANTCA KB HATATY DPHAWICCKAT0 CI0XeHiA, TPHIHAHHO-
My kogexcaMu: cakc. (78), Gagene. (170 m cakx.) u sopr. (115
u crbr.). Hocabxmifi m ramoBepckiil KojeKCH BB HHEOTOPHIXB
CAy9aaxh I03BOIANIYE HEpeHTH Kb HAKA3aHID BRICIIATO DPOAA.
Kogercs oeasr. (58 u caba., 62) m uragiss. (106 u caby.) or
YacTH UPHMBHADTE HAJalo Noriomenid. [blicTByoomee 3ako-

") Oparnysckiif kaccaniogakii cyah 1Eiaerd 378ch HCRINYeHie 114
OIHOPOIHEIX'E HakasaHiif, fomyckad ciokeHie He HpeBHIIABMINEE maximum
Taryaiimaro makasamiz. Ho, Takb Kaxh onperbienie HakasaHis BB Ipe-
ABJaxe maximum H minimum IPeI0CTaBieHO CYALE, TO Takoe TOAKOBamie
MOEerh OHTh HpEMEHAEMO H EB IPyTHMD ciyiaavbd (cpaB. Hocheder,
B. II. €., ¢Tp. 416). OIHAKO KD CIOBO MO.IbK0 BO3OYHIaeTh coMnkHie, MOKHO
Au cyuTaTh Menbe BaWHEIA NMpecTyNIeHiA 0GCTOATEIBCIRAMM YBEIHYHBA-
omuMiI Buey. Villargues (Cod. erim., eI. 365, n® 25) M Chauveau
ct Hélie (Théorie, n® 395) NOPHHANTE TodKOBAHIe KaccamionHaro cyaa.
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- HojareabeTeo (Yoo, . 1845, er. 165; Yaox. Ilap. Iomrc.
| CT. 157) moaraers NpaBmIo, Mo KOTOPOMY, BEPOATHO BCIEACTRIN
| OmHGOTHOM pefarmin, no Mbph 06eToSTEILCTBE mpHAETes Ha-
- AORHTH NAKA3AHiE, K MIKC W BHIIE CYMMEI HARa3amifi, exk-
AYIOIISS 24 KAEI0€ NpeeTynienie oTakisko. Be er. 152 Yio-
- &ewia Ax Vimmepin msj. 1866 mpoBexentr kasyieTmueexi sa
| Hauana, TpeEmee mpaemio (cr. 165 m3x. 1845) n wavazo morgo-
| WeHiA, 0 MEPS TOro KARE CTEKANIACH HAKa3amis pagmo-

3 CHIPHBL ILIN € OHH HEOAMHAKOBOH BaKHOCTH.

290, Kaxoro 6s1 Ml HI IpH/EPAKUBANICs HATALA, 32 TC-

| ETI0YCHIEM®s MEXAHNYIEcKAT0 COMOCTABICHIA Hakazadmiii, Beerga

. MOEETD IpEICTABHTLECS COMHEBHIE BL TOMB, Kak0€ HaKazamie
. Camoe 1kKoe. Bb Hakasamiaxs PasSHOPOAHBIXG, HE CMOTPS HA
- UX'B IIPOJIOJRHTEIBHOCTE, CaMoe TAKEOE TO, CBh KOTOPHIME CO-
| IpSREHEl G0XLe CTpOriA IocIhICTRIA B OAHOPOJHEIXE Ké TO,
| KOTOparo maximum caMEfi 66Ibiol, He CMOTPH HA BEIMYNHY

. minimum.

@01, Tro xacaerca nocamdemeiti wakazaiis, TO KOMEHO
00paTuTh BHUMAHIE HA TO, 4TO, COLIAMASACH HA nocpedcmeyrouee

- Haugao (k. 288), HEIL3A 0JHAKO E'B TPeGOBATHL GE3YCIOBHATO ero

OpuMBHEHIS O TOTO, WTOGT OTGPACHBATE MOCTEACTRIA MeHbe
BARHEIXD HAKasamift, moriomaemsixd Tardaiimmws. Hoerhj-
CTBIST HaKazamiii OGHKHOBEHHO YCTAaHOBIAWTCA BE BHAY 001e-
CTBeiHaro 61ara. Bprio 6B yMBATCALHO, €CINOD KTO He GHLIE:
- YAAICHE OTH JOKHOCTH, WIM JUMEHS IpaBa 3amHMATLES pe-

MEeCJOM'B, OTAAHL MOIT MOJUNeHCKIH HAA30PE MM BHCIANT HI5
. H3BLCTHOH MBCTHOCTH,— BCE 3T0 HOTOMY TOABEO, YTO BHHOBHIKE

COBEpIIILTE JIPYroe Oorbe BamHOe Hpeerymiewie. Takoe omm-
Oounoe Bo3sphHiC NPEIOTEPANICHO MPSMBIMD HPABHIOMD HTAL
(116) m Gasap. (84) xox.



288

é92. OGsems nonwamin cogokynnocmu npecmynentii. Cono-
KYMHOCTH IPECTYILIeRil He A0.UKNA OBITH NPUHAMACMA B CIIIT-
KO TECHOMh CMBICTE; IPEHMYIIECTBEHHO K€ He AOIEKHO CTa-
BUTH €6 BB B3aBHCHMOCT, OTT OJHOBDEMEHHATO OGCYX[eHid
BeEXB IPECTYIIeHifl OZNUMT IPHTOBOPOME, Uero OIMGOTHO
TPEOYIOTH HEKOTOPHIA HEMENKid 3aKOHOJATEIRCTBA, KaKD Gpa-
yHmBefir. I ramoBep.. HG60 B IMPOTHBHOMT cIydab 32 Kak1oC
npecrymieHie crbopalo OB ompexbiars OTIBILHOE BIEICKAHIC.
HeoGx0/{IMOCTs CHPABEIHBATO HALOKEHid HAKA3AHIA 32 BCB
IpecTyIenia He MOKETH 3aBHCHTh OTH CIYYAfHHXD MPONEC-
cyaILHbIXE ofcrogrerseTss. Ocyskgens IH KTO 32 BCE Ipe-
CTYILIeHIs OJHHMB NPHTOBOPOMD ILIN IPHIOBOPAMIL PAaSHEIXD
CYIOBT TOM Ee LI PA3TITHOH MHCTAHIIN, O,I{ponBMeH.HO Wi
PAsHOBPEMEHHO, BCE TAKM MPABILIO O HAKA3AHIN ereuemid Ipe-
CTYILIeHIH JHOMKHO GBITH MpUMEHEHO, — IHIIb OH, BB ‘c;[yﬂla'ls
OKONYATEBHATO MPHUTOROPA TO OANOMY W3 MPeCTYIIeHIH, Bpe-
Ms COBepIIeHifA APYIHXD IPEANIeCTBOBAL0 IHIO :Ipon:;ueceuiﬁ
570r0 Ipuroropa. TakoBO MPABILIO HTANIAHCKAIO (117) m B1OpT.
(115) xox. ComepImeHic HOBArO MPCCTYILIEHis, MOCIH III'JOHSHC—
celisl OKOHYATCILHATO IPHUTOBOPA 32 APYroe mpecTyILIeHle, ecrb
$aKTH, Jekamiii BE IpeILIORT TOHATIA CTEYCHIA. 3IBCE
b OZIHOI CTOPOHEI IPE/CTABIACTCS IIpeCTymHoe AbHie, Cb APY-
roii coorsirerBemioe enmy Haxasanie. Ilo saroHoaTEILCTBAMD, —
HeTpeGyIonmMb 1A BMbienid MOBTopenis, YT06s HaKazamie 3a
TIepeoe mpecrymicHie G5LI0 0TGRT0,—3Abch MMBEeTH MECTO HE
creuenie, a moproperie. Takmymy o6pazoMs ]IOCJIT:JIOBE[TGJILHOCTL
HAIIETO BO33phHiA Tpedyers MpEMBHEHIA IPABILIA O CTEYCHII
IpecTyILICHIH Jaike I Bh TOMD CIyYah, KOrja MPECTYMHIRT HE-
cerdh Yi&e ONpeABICHHOe OKOHYATEIBHHIMD IPUrOBOPOME HARA-
3amie, JAPYTif e €ro mpecTyILIeHisA, co[LAHHEI J0 BTOTO IpH-
TOBOPA, HAXOAATCS EIME Bh UHCTAHIIIXD B BB eataerein. To ke
caMoe KacaeTes eIydasd, Korja HECKOIbKO OTABIBHBIX'H OROHYA-
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| TEALHEIXT NPUTOBOPORE MOMAHEL 0XHOBPEMEHHO GEITH HCIOHE-
- HEL HaJb HPECTYNMHUKOME I KOI/JA BPeM: COBEpIEHIA APYIUXE
| IpeCTYILICHiH 0Tepe:kuBAeTD WICA0 OKOHYATCABHATO TIPUTOROPA
- 320,10 (cpas. Kojt. 6afen. 165, popr. 115;msex. IV, 8).  Bw srmxs
| ABYXT CIYYaaX® HMEETH MECTO TAKT HA3EIBAGMOE CimeueHie Ha-
- kazaniii (consursus poenarum). B neppons cIyuat mo wEph 06-
| CTONTENBCTRD CIBIYeTs, W HAZHAUNTH MPHOABOTHOE HAKABAHIE
TOTO e POJa, W ke ONpeSbIuTh HOBOE, IPUHIEMAA BO BHHMA-
‘Hi¢, HA CKOJBEO BTO BOSMOKHO, OTOHITYH 4acth Hakazamia. Bo
- BTOPOME cIy4ab ZOLEHO OTMBLHHUTL BCE IPHTOBOPHL W OIpe-
| BIIT 0JHO Hakasamie. i

ROB. Cmeuenie Ocnexcnvics 63vicRanili cs Opyiumu HaKazanin-
. Upmmas, Tpebyomia naMbEenia HAKA3aHiA, HE CYmeeTBy-
0TH, €CIH MeHA CTEKAETCA Ch APYIHMU HAKABAHLAMI, TOSTOMY
" TeHst JOoMEHA OHITH OTIBAbHO IpuMEBHseMa (Bopr. 121, Gagen.
176, oamap. 84, mopryr. 87). Ho B® cayuah ereuenid ofuuxs
| IeNeENBIXT B3BICKAMNif, cyMMa HXTH MOTIA 6H H3MEHITH HXT
| XapakTeps U IPEBPATHTH IXE BE KOHGHCKALII. HosTomy uk-
'EOTOpEIC EOJEKCH (HAmp. GaBap. 84) onperbldanTs Jeiadshoe
“Mmaxzimum, KOTOParo JCHEeRH0E B3EICKAHIe BD 3TOMD cIydat Hi-
' Kora IPEBHINATE HE MO&KETE.

29 4. Ppannyscroe 3aKOHOAATETLCTRO, (Inst. crim., 379)
| COLTACHO IPUHATOMY HMh TPABIITY HOTIOMIEHif, TOJAraeTs, YTo
B cyuat 0GHAPYKCHIA HOBATO IPECTYILICHIN BO BpeMsi IpeHii,
| CIBACTRie IMPONBBOAUTCA TOABPKO BB TOME cIyYak, KOIZa HOBOE
AbAHie yTpoEkaeTs Goxke cTporuMs HakasamieMs. To mke camoe
- Onpexbirgers GaBap. KoL (85), ecoI HOBoe NpecTyILIeHie o0HA-
| PY&CHO 0 OKONYATEIEHATO TPHTOROPA TO TPeKHEMY OGBH-
' Heri.

37
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IV. Ilpecrymiexie mpojoxmaeMoe.

29%. /[l sgcEaro MOHATIA cTeYeHid MpecTyILIeHIH, cably-
eTs He TOAbKO OTINYATH €r0 OTH EIUHHYHATO IpPECTYNIeHid,
HO elle yKasaTh 3HAYEHie MPOJOLEAEMATO IpEeCTYILICHIA I OT-
HONIGHIE €ro Kb DTUMT ABYMB moHATiAME. IIpogomkaemoe mpe-
cryiulenie nMEeTs MBETO TOL/A, KOIA HECKOIBKO ,ﬁtﬂﬂiﬁ, Mk
PIIXE KA&Z0€ XApakTeps CAMOCTOATEISHATO UPECTYIUIEHL,
HAXOJATCA MERILY 00010 BB Takol TBCHOH CBASH, TAED 1TO
OHII TIPEACTABIAITCA KaKh bl OCYMCCTBACHIEME 0JHOTO HaME-
pemis, Eakb OB OJHHMB IPECTYILICHIEMT. ITOTH BONPOCH
IpecIaBIAls MOITH JI0 CEro BPeMeHN NPeJMeI's YTOHIeHHBIXT
CIIOPOBH MRy repManckumu yuensmum. IIpofomraemoe Ipe-
cTyIICHI® MOKETH CJararhbesi U3h bl pasHOPOAHEIXE ILIN
ogmopoaubixs. OHO caaraeTcss MU3D ABAHIA PAsHOPOAHBIXE,
KOIjJa OJi0 JBAHIC CIYEHUTH cpedcméoms KIA JAPYTaro, Eawb
HALp. BB CAOKMHVITE  mpecmyndewiazs (. 186; mWpmImHAD
yBhube M TOrO, YT04s Orpadurs; GBI LI TOTO, IT00h M3HA-
CHLIOBATE; COCTABIAID IOAA0MKHEI JOKYMEHTH Al TOTO, IT00H
06MABYTH) HIH, KOTAA OHO—nOCA/BOCINGIe JPYTATO MPECTYILACHIS
(mpojia:ka IIM 3210Ik YEPA/AHEHHO BCINN; M3I0UMCTEO I COBEP-
mienie BeabJCTBIM TOro 3IoymorpedieHia mo cayx6s). Ho ca-
MBI} BURHEIH 1 MHOTOYUC/IEHHBIH BUHIB, I BMBCTE CBTEME IIaB-
HEI THITE MPO0LEAEMAro TPecTYILIeHId, NPeACTABIACT: pPads
00HOPOOHYIES OTbANEHE, OCYIIECTBIANIINXE OJHO HAMBPEHIe, 0Ny
GE3MPECTARIO BOZ0GHORIADIIYIOCT PEUIMOCTS, HAP. OTpaBIe-
Hie MHOTHMH MATRIMU IPieMaMIL.

296. /[lokazatelncrro0 NMPOAOTIEACMOCTH JT0LEHO MCTEKATE
#3E 0GCTOSTeIBCIRE AEAHI 11 OIIIPATECA Ha 00BEKTHBHOE, A He
Ha CyOBERTHBHOE OCHOBaHIe: N0 BB NPOTHBHOMSE CAydab mpe-
CTYNHIKD MOI'B GEI YTBEPHEIATh, 9TO OHD OJHUMDB HAMBpeHieMD
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| o6uAIE HECKOIBEO YoiiteTBs W Kpamedt BB o0 rhanie. C% Ipy-

| TOH CTOpPOHEI, ecan HaMbpeHie OTYACTH OCYIIECTRISHO I OCTAB-

| JIeHo, I II0 MCTeYeHIH IBRECTHATO BPEMCHH ONATH BO300HOBIEHO,

BB TAKOME cIydab HBTH HPOJOLKACMOCTH HAMEpPEHIT B JLAHI,

| HO B2 oT{bIBHEL Abauia. Ko riamie cocTomTE: Mah MECKOML.
;.mx. xbiferaiil, Ge3mpepEIBHO CIEIYDUINXE APYTE 32 IPYIoME

" (WBCKOABKO YAApORB TONOPOMT HAHECEHHHIX'H YOifinein; moi-

| JKOI'h CTPOEHIA BB HECKOALKMXE MECTAX'E), TO TOrJa HETH Hpo-

| JOIEAEMATO, A eUHIYI0e PECTYILICHie.

29%. 3auArie M3BLCTHHME ITPECTYILICHIEMD IO HpUSHIUETD
(mpasjHONIATAHIe) IIN IO peMecay (MUXBA, MOCTOAHHOE HEI03BO-
| Jemnoe JedUeHie, IPUCTAHOACPHEATETHCIRO), XOTA IO CYIECTBY
| CBOEMY ¥ HECOCTABIADTE MPOIOLEAEMHX'E IPECTYILIeHiH, 0Ha-
| §O JUh CUHTAOTCA TAKOBLIMH, KOT/IA 3aK0HD IOJAraeTh ydama-
TEALHOCTE YCIOBIEME COCTABA DTHXD Ipecryiuieniii. Bp oruxs
IpecTyIEHLAXE: IPON3HECCHIe NPITOBOPA COCTABIAETH Hpe-
‘;II’BJI'B, BEBG KOTOparo HOBHA XBAHIA 06pasyloT® yike HOBYIO
Ipyny IpojoikaeMaro Ipecrymiemid. Eemm 6nr ETo 3a ymo-
. TpeGIcHIC QAILIMBHXE MEPH H RECOREL OHLITH HIPHTOBOPEHD
| X0TA T HeOKOHTATEILHEINT PHIICHIeNT; To CIBAYOmIa 32 TEUD
| HOBHIA NPABOUAPYIICHIA COCTABILII GBI HOBOE CTCEAIOMECCH Ch
| mpe pUAyWHME OpecTymtenie. Kean 65 ke 210 pbmenie G510
| 0KONYATETEHO, TO 32 HOBHIA, COREPIIEHHEL MOCIE HEro IPaBo-
 HapymIexnis, J0LKHO B B3FICKHBATL 0TABALHO. Bb MpoTHBHOME
‘ cayua’ks, ecan 05 He M0JaraTh TAKHXD HPeXbIoBh Al HPoJo.l-
daeMaro NpecTyILIGHIA, TO OCYJJCHIC 3a OJHO TAKOE MPEeCTyI-
| Jepie GkLI0 GBI GY/ABTO YIOAHOMOUCHIEME KB 6eanaxa3aﬂﬁomy

?.conepmeaim ero BB OyayueMs (cpas. byasuucxkiii, O cuan
| eyoed. proweniii, Cr.-Tletepd., 1861, crp. 60).
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298, Br cayuah npuuATia nocpedemsyuyao Hauaag LI o-
mpexbIeH HARABAHIS IIPA CTeYCHIT IIpecTyLIenii (1. 288), reopin
IPOJo/KAeMAro IIPECTYILICHIA, MPHHATAT Bb FePMAHCKIXE KO-
Jekcaxs (BOpr. 122, 6paymmms. 56, ramosep. 106, gapmmr. 111,
Gaxen. 181) moTepsia GBI mpaKTHIECKOe SHAYCHIE.

rMTABA IV.
_ (OGcToATeABCTBA TOTAMAMNIA Hakasaie-

I. CMepTh IPECTYIHHER,

299. Eciu mpecrymHIKD YMEpPH BO BpeMs CYAOIpPOM3-

. BOACTBA, TO JAIbHbLHmAZ IEATEABHOCTH CYIA JOJAHA Iipe-
- kparutbed. Ho macs samumaers caydaif, Korga OCY:kACHHHIi
* yMpers J0 HCIOJHeHiA OKOHYATeIbHATO MpHToBopa. B®b TakoMD
cIyuat HCHOJHEHIC HakasaHifd, KAcaloMArocs KU3HIL, 3ApaBii,
\ CBOGOAHL H Y€CTH, — HEBO3MOZKHO. Ipyroe a510 ¢h JICHEKHOD
' nemen. Br TY MUHYTY,KOI/I2 COCTOSI0CHh OKOHYATEABHE PhieHie,
| NeHs NPeBPAINAETCH BB I0ATE; B 9Ty yike MIHNYTY eme Ipu
| KP3HI NIPECTYNHUKA HA CTOJbKO YMEHBINLIOCH €T0 MMYINECT-
;Bo. Hacabaunkn JoXsHED IOIYYATL HACABACTBO 32 BHIYE-
TOMB HTONO J0.ra.

II. HaBHOCTE.

‘300, Onpednacnie u 6udol eq. Co BpeMeneMs H3rIamHBa-
eTed IaMATh HeHARA3aHHATo elle npecrynienmia. Horga sra ma-
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MATL HCYE34ETH, TO Heldb3sl Y&e TOBOPHTH 00F OXpaHEHIM Iim
BO3CTAHOBIEHIN HAPYIIEHHAT0 NPaBoBare mopaika. Be Taxoms
clyual W NpHMBHEHie HakasaHid GBLIO 0E3N0.Ie3HO H HeyMECT-
HO: W60 0o0IECTBO HHCKOILKO HEIAUHTEPCOBAHO -BE HAKaza-
nim. HampoTupt TOro IIO3ZHEE MpPaBOCYJLie, BMECTO GJIAroTBOp-
Haro BIifHiA Ha O0ILIECTBO, IIPOH3BEI0 OH IPOTHBYIOJIOEKHOE
puegarituie. Cpb MCIE3HOBCHIOME HAMATH O IIPecTYILIEHiN,
HCIe3al0Th W A0KAa3aTelbeTBAd BHHEI W HEBHHHOCTH. Dbezomac-
HOCTh Tpaikjadmd OhlIa O HapyLIeHa, €A OB MOKHO OBLIO
BHAKATH BB OTAAJEHHYI0 IPOMIEINIYI EH3Hb U O0BHHATH BD
TpecTyILICHIAX:, copepmenHbixs 20, 30 mm 40 1511 TOMY
mazage. Or1cwia ofeunumervian 0agHocmd BEL IPECTYILICHIAXS,
npecIbIYeMEXD OOCUIIAIRHO, U UCK06aA4 BH NPECTYILICHIAX,
TpecIbAyeMEXs 0 Kal00h odmmennaro (#. 313). Ilocremen-
HOE Ch TeUCHIeN'S BPeMEeHH 0CJadJenie MaMATH 0 IPeCTYILIeHIH I
unTepeca o0IecTBa BB HaKAzaHid OIPaBAHEBATS BMECIL €B
TEMB U HAKA3GMeAbHy0 KABHOCTH , YCTPAHADIIYID HEIOIHEHie
OKOHIATEIBHATO NpHTOBopa. Ecmike phmenie HEOKOHYATCILHO,
TO OHO MOLICEHENTD NPABHIAMT OOBHINTEIBHOH JIABHOCTH.

304, 3t Bchxs OCHOBAHIN YrOOBHOI JaBHOCTH, caMoe
BaXHOE TO, 9TO CO BpeMEeHeM: OOIIeCTBO TepAers HHTEPech
BT HAKA3AHIN, KOTOpPOE CIBI0BATEIBHO IKBIAETCA COBEPUICHHO
Ge3I0Ie3HEIME, T aNe, KaKD roBoputs Schwartze (Bemerk.
zur Lehre v. Verjihrung, Erlang., 1867, § 4), nporurypsunrs
OPIIUYECKOMY CO3HAHID HapoAa. TakHMB 00pasoMTb HO Hameid
OCHOBHOIi TGOPIN, YroJI0BHAA OAHTHEA ILIH 00IMECTBEHHAL IIOIb-
32 TOIEHEI 3(BCh B3ATH NEPeRheh HATH A0CTPAKTHOW CIIPARELIL-
poctio (#. 41). Ilpexs InmOME OTBIEYEHHOH TEOPiH IPaBOCY-
Jig IapHOCTH HE Moraa Gui GhiTh ompaBjasa. OGCTOATENLCTEO
e, YTO UPeCcTYIHHED TPEBOXMICA Bb npo,&onﬁsenin Joararo
BpEMEHM OlaceHieNs HAKA3aHisd, He MOLIO OH 34BCh CIYEHTD
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MOCTATOYHEIMTG OCHOBaHIEMT OesHagasammocTn '). Hawazarens-
Hasl JABHOCTE CIyIaeTcs phie 9LMT OOBHHNITEILHAR, W Kaca-
ercsl OOBIKHOBEHHO MeHbhe BARHEIXG HPECTYILTEHi, TaK® KaKD
HNpeCcTYNHIRS, B Golke BALHEIXE, €CIN OHEL He emacesd GLr-
CTBOME, COJEPRITCS BO BpeMa CIBICIBIA IOAB CTPAEED H HE
MOKETE H30BTHYTH HakasaHid. (OGBEHUTEIBHAA JABHOCTE MOYTH
obmenpunsATa 3aKoHoxaTeascTBamir. Hakasareisnas ke, Mo 06-
Pasny ®opanunyscraro cyZONPOH3IBOJCTRA, YCBOCHA LOJEKCAMIL
kanTonoRs Waadt 1843 r., Solothurn 1855 r. m Schaffhau-

- sen 1839 r., HTANIMHCKAME, BOPTHMOEPICKUME, GaBAPCKIME,

CaKCOHCKEMB , GaJeHCKHND , OpayHIIBedrckuMe®. Kogercr
opudyprekiii 1849 roga (300) m wmmsenckiii (V, 14) gomy-
CRAlTE HAKA3aTCALHYI0 JAaBHOCTH TOIBKO BL MeHLe BakHEIXE
npecrymieniaxs. Kogexer meman. (126) oTepraers OOBIHI-
TeILHYI0 1aBHOCTS (epaB. Liaget-Valdeson, B.1w.c., cTp. 268);
Opasni. @e BOBCC € HE LOMYCKAETE.

BB2. Yeaosia dasnocmu. Taks Kaks JABHOCTH €CTh YYpEk-

Jlerie ofmecTRennaro mopsAjka, T0 HHKAKIS ApYria yc.IoBid,

EpoME 1CTEeYeHIA H3BBCTHATO BpeMeHi, COOTBELTCTBEHHATO Bak-

- HOCTHI NDECTYILIeHisd, a IMEHHO YCIOBiA 10 OTHOIICHI KB

JAMYHOCTH MPECTYNHUKA (CYOBEeKTURHEIA), HE KONAHEL OBITh TPe-

) Temme (Lehrd. des preus. Str. Rechts, e1p. 533) CTAPAeTC OIPAB-
JaTh IABHOCTh € TOYKN 3pBHIA cHpaBeiIMBOCTH TAKUME 0GpasoMb: Ik

* BETh IPaBORApyIIeHiA, TAMD He. b3 FOEOPHTH O HAKA3AWIN, O BOICTANOB-
: JIEHIM HapyuleHHAr0 IpaBoBaro mopafgka. I'iB maMars o mnpeerymIeHin

Heyesia, TAMb OHO y&Ke He cymecTByerTh, U TaMb BMBerk ¢b 15MB HETH
HApYIIeRiA mOpAIka, KOTOPHIl TpeGyeTs BO3CTAHOBIEHiA ero mocpes-
CTBOMs HAKa3amid.
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oyemsr. IlosToMy Hemkza 0A00pPATH MPABHIA HCIAHCKATO KO-
mexea (127), mo koTopoMy XIf MOAb30BAHIA AABHOCTIO HE0G-
XOIUMO, 9TO0> MPECTYIHUKTE HE COBEPIIHIH HOBATO 3JI0JES-
Hifl U He 05EATs W35 NpefbIoBs rocylapersa. Takoe me mpa-
BILTO aBerpiiickaro kogerca (229), rkoropwii KpoM® TOro Tpe-
6yers, 4T00s NPHIHHEHHBHI BpeAs OLLAs Bosnarpaxsens. llo-
crhiHee ycloBie MoJaraeTca M Bb MOPTYralbekOMB KOJCKCEH
(125). CpokH AaBHOCTH copasMBpAlTCed ¢h BEIMIMHON HAKA-
BamisA; TaMD ke, IS NPHHATO ALACHIC Ha MpecTYILICHiA, Mpo-
CTYIKH H HOIINelickiAd HAPYIICHIA, — ¢b OMHHMB U8B STHXD
Tpexs BHIOBS IPOTHBO3aKOHHAro rhamia. CoBepiueHHO cmpa-
BENIMBO KOAEKCH Ipycekiii (50) m GaBapekiii (88) mozaraors
3HATATEALHO MeHbINii (3-MBCAYHELT) CPOKD L1 HCKOBOM, THMB
151 ofBuHITeAbHOH apHoctil. IlpecTyIIeRia HCKOBEL, T. €. Ipe-
CIBIyeMBIs 10 Kal00h YacTHaro aana (x. 313), Menke HATEPECY-
OTE 06MECTB0; NPHTOME OGIKeHMIHI MOKETD IpepyIperurh
CPOED JABHOCTH CKOpBE HEMEIH OPIamH MpaBoCyYis, Ipecs-
Ayomie mpecTymieHia ooouniarso. Cpokd HakasaTeIbHOM
JABHOCTH JOIEKEND GEITH A0Ibe MPOTHES CPOKA OORMIITE.Tb-
HOif, TAKD KaKb BB IEPBOME CIyTak CIBIEL I A0KA3aTEIbCTBA
IpeCTYILICHIs CYMECIBYI0TS, NAMATE NPECTYILICHIA H3NIAKI-
BaeTCA MCLICHHLE M WHTepech o0mecTsa Bh Hakasamim He
Tak® crcopb mcuesaers. CoriacHEIA TOMY IIPaBHIA HAXOAUME
BO ©PAHIY3CKOMB CYJOIpPOmM3BoACTBE (635 m cabj ), BB KO-
Aexeaxs: Gagemeroms (194), mramismerows (137 m cabr.), Oa-
BapcroM® (93, 97), BopremGeprexoms (131) m GpaymiiBeir-
cxom® (71). Ho jpa mepBHIE CIMIIKOME YBEAHYHBATE CPOLED
HaKazaTeAbHO JZaBHOCTH, ompexbJassd €ro BIB0E MpPOTUBD CPO-
Ea oOpmEUTE.ILHOM. IIpoTHEOMOIOARYI0 KpaiiHocTh-BeTphuaeN®
BB KOJeKcaxs: CakcoHckoM® (115) m riopmarckomM® (71), KO-
TOpPHIE YPaBHUBANTE 0B CpOKa.
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S08. Henwouenin. HagazarelbHasd JAaBHOCTE HE JTOMLKHA

| IPOCTHPATECA HA JEHERHYI IEHIO, 00 0HA MOKETH OBITH BIHI-
. ckama ¢ UMEHIA IpecTYNHIEA BE ero orcyrereie. To e ca-
. MoOe JOJEHO CKa3aTh O HAKA3AHIAXS I MOCIBACTBIAXE HA-

Kasamiii, coGCTREHHO HEeTPe0yOINXE MCMOJIHEeHid, KAaKOBH Ji-

| .TIeHie I orpammieHie IPaBoCHOCOGHOCTH: MO0 HAKAZATeND:
mas JABHOCTL €cTh COGCTBEHHO JAARHOCTH memoxmemid. Cortac-
| HBIS TOMY IPaBIIa HAXOAUMSE BB KOJEKCaxs: GasaperoMs (99),
- Oajenckoms (195) m mraziameroms (137, 138).

Opannyscroe 3aR0H0AATEALCTBO (Instr. crim., 635), Kid Ge-

30IIACHOCTH OGMKCHHATO, BB CIydYah HpUMEHEeHid HAKA3aTelb-
| HOfi JABHOCTH Kb IPECTYILICHIIO (crime), BOCHPENAETS OCYH-

JeHHOMY TpeGHBaTh BB TOMD JeJapraMedTh, TAb &nBers o0u-

| KEHHHIH ILIH €ro HACTHIHWEN BB NPAMOf IMHIL

BO4. Teuenie dagrocmu BB TPECTYIHEXD COXBAHIAXT CYII-

| TaeTcA €O JHA IXD COBEpILIEHIA;, B YIYHIEHIAXD HEe—Co JH,
. BH EOTOPOMB TpefyeMoe 3aKOHOME IhaHie JOEKHO OHITL CO-
. Bepureno. BT oTOME caydah He Beerja MOKHO TOTHO OIpenh-

JUTL YHCIO, HIP. BB HeJOHECeHIn 0 COBEPIICHHOME IPECTyI-

| Jemim, B HEYBLIOMICHIH HAYATLCTBA O IOABIEHII OBAIBHOM
. GorksEu crora. Cabgosareinno 31ECH, UTOOH HE PHIIATL BO
| Bpesb NPECTYNHHEY, CILIyeTs IPHEATL IPHOIUSUTEILHO Ca-
| Moe pamHeC WICI0, Bh EKOTOPOMD MOKHO OLLIO YAOBICTBOPHTE
- aromy. BT NWpoI0IEACMBIXE IPECTYILICHIAXT TEYCHie JABHO-

CTH HAUYHNHAETCA CH MHHYTH, BB KOTOPYI0O OHHU IPEKPAIICHE,

T. €. Bh KOTOPYID COBEPIIEHO HocIbIHee H3® ABiicTRiil, cocTa-

BIANIMIX'G IPeCTYILICHIC (MOPTYL. KoL, er. 123, § 2). Br mpeaio-

GoEAHIIT TEUEHIC [JABHOCTH HAYMHAETCH €O AHA IOCITLIHATO

HOA0BAr0 COBOKYILIEHIS; BH TPECTYILICHIAXE, COBEPIIAEMEIXE

IO peMecTy ILNI NPUBGMNLE (IMXBa, HE3AKOHHOE JeTeHie),— Co

IHA mocrbiEATo ALicTBIA TOr0 poga; BB HEOYHCTED ABIMO-
¢ 38
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BHIXD TpyOB—CO JHA, B KOTODHIA 5TA 00A3AMIOCTH IIOCKEI-
Hiii pass Be Oplla memoiHeHa. [JaBHocTs 70 TEXB MOPE Te
HATHHAETT UCTEKATh, IIOEA COBepIIaeTca IPoJoLEaeMoe Ipe-
erymiemie. OfHM KOACKCHI CYNTATE CPORD HAKABATEILHOI
JABHOCTH €O JHS 00BABICHIT phuiemis (BOpTeM., GpayHUE.),

npyrie €0 JHA BOCIIECTRBIA €ro BB SaROHHYIO CILTY (CaI{COH.,‘

baBap.). 9TOTH CPOKD OKAHTHBAGTCA CHh HATAIOMD IOCIBIHS-
ro JHi.

BB5. lepepviss u npiocmanosaenie daswocmu. Tevenie gasno-
CTII IIPEpHIBACTCS BCAKIME IBilCcTBieME cyAelmoii BIacTH, mHa-
NPaBIeNNLING HPOTURD IPCCTYINHHIEA. Beabjcrsie mepepsiea,
BCe BpeMsd, ICTCKIICe 0 HACTYILICHIA ero, IOTepPAHO IS
KapHoct. Ho c¢B okoHuaHieM®: IepepsHBA BHOBh HAUHHACT-
ca ed reuenie. Tewemie HakazaTeIbHOI JABHOCTH IpPepH-
BaeTeA IBATEILHOCTI €YJa, YCTPEMIEHHOD KB HCHOIHEHio
IpPUrOBOPa, NPEHMYIICCTREHHO e 3aJCPEAHieMTE IPEeCTYIHI-
ga. llogs BAiAHieMS Mpe®HAr0 OMHOOYHATO BO3PBHIA, CuN-
TABIIATO HCIPARIENie NPECTYNHNEA YCIOBieMb JABHOCTH, HE-
KOTOPHE EOJEKCH K'h NPUYNHAME IPepPBalid OTHOCATDH COBEp-
IIeHIC HOBaro IpecTyILlemis (ploprem. 132, Gapap.-98., GameH.
1197). Cakconcxiit kKozekcn (115) moJaraeTs ocoGeHHOe TPABLLIO,
MOYTH YHUYTORANMEE IABHOCTH, 4 HMEHHO: CIN OCY:HISHHBLH
OBEUTH, TO JABHOCTH NpEPHBACTCA, IIORA OHB HE ABUTCSA BT
cyxrs. Ho GErerBo cocrapisers oGHEHOBCHEYHD IPITHRY 06Pa-
30BaHiA JaBHOCTH. KB 9TOMY IPAaBIIy CAKCOHCRATO KoOJeKced
npubamraerca § 47 mpye. kogerca (Oppenhof, Straf. G. B.,
§ 47, n° 8). Jlapnocts He MO&eTH OHITL IpepEBaeMa A0 Ge3-
koneynocTH. He emoTpa Ha mEepepEIBH, JABHOCTb ZONKHA GBITD
TPHBHAHA, €CHI HCTEKI0 JOBOALNO 3HAYHTEIRHOE BpeMs, HIP.
BB gBoe Gorbe Tpedyemaro jid JABHOCTH, Kakd 9TO Ipeiia-
raers Bepueps (Lehrbuch, § 145). Dro sawbuamie TOROPUTH
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BB T0JB3Yy TIPIOCTAHOBIEHiA MABHOCTII, KOTOpAaro TpeOyers,

| ppammysckad [OKTpHHA, Kaks mnp. Hoorebeke (Prescription,
. Brux., 1847, rr. 4), m Cousturier (Preseription, Paris
- 1849, rmaa 14). Illo ea maruagy jpbiierBiad cyAa JAOXE-

HBEI TOJIbKO HPj.OCTaHOBJIﬁTL Jaapubiimee TeueHie JaBHOCTHL HA
BpeMA HXD IIpO,ZIOJIJ'-I‘:eHiﬂ; I TAKHM'B oﬁpaaomm JaBHOCTE JOJH-

. Ha 00pa30BATECA T3H CYMMEL OTPHIBOYHEIX'H CPOKOEB, BB IPO-

IOJEHEHIN KOTOPHIXE CYAH HexrbicrBoBals. TakoMy Hagary
cabryers, mo cspabreasctey Tmpuensa (Ueber Verjihrung,
Zirich, 1860, crp. 59), BarIAEAckas HNpakTHEA. OTO HAYa-
J0 MOWEETH OHTh NPUMLHAEMO WPeNMYIIeCTBeHHO BB OTHO-
WIenill HakasaTeIbHOH jaBHocTH. bamaperifi kogercs (218)
HPU3HACTH IpPioCTAHOBIENie IaBHOCTH BB OTHOMICHIH Ipe.ro-
Gopbania, TAKHME 00pa30Mb, UT0 TCUEHIE JABHOCTH 1pio-
CTAaHABINBAETCS HA BPEMs IpoIeca O pPasIydeHin ILIH pasBo-
At (ompexbIcHIe KOTOPHIX® COCTABIACTH IpeApbmaimiil Bo-
TpoCh [ YTOAOBHATO HCKA).

B06. Omrass npecmynnuka oms dagrocm. TaBHoCTD, KaKb
yupemeEHAS LI 00IMECTBeHAAr0 MOPAIKA, a He LI IpecTyi-
HHKA, T0JKHA OHTL mpuMbHAeMa ooommiaismo. IlosroMy ob-
BUIAEMEIH e MOEETE OTKASHBATLCA OTH JABHOCTH H TPedo-
BaTh TPOU3BEJCHIA CIBACIBIA JUIA TOTO, HTOOH JOKA3ATh
CBOK) HEBHHIOCTDL. Y JOBICTBOPCHIC TAKOMY TPEGOBAHII GELIO
65 HOYMECTHO I BH TOMB OTHONIEHII, 9TO MOTIO OBl TMOBECTH
K5 A0KA3BIBAHIID BHHOBHOCTH II HAPYIIEHIW CHOKOHCTBIA Ipy-
THXD b, MEETY THEMB, Kak'h AABHOCTD JAOLLHA HX'D OTPak-
JaTh OTH DIOTO.

III. MomMmuEaxoBaxie.

BO0%. Onpedrmacnie w sudn eo. He cMorpa Ha 00meNpH-
SHAHHOE HAYAL0 HE3ABHCHMOCTH CYAOBD, NpEACTABUIENO HC-
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HOJTHUTEIRHOT BIACTH CHYANTH IPABO INOMHIOBAHIA, T. €. OT-
NYIIEHiA BCETo HAKA3AHIA IUH YaCTH €ro.

Buapr moMmroania MOIyTH GBITH cabrylommie:

1) Homunosanie 65 mmcroms cuvlcam, T. €. OTHYIEHIe Ibia-
ro Hakasawis (agratiatio) WL YaCTH €ro (mitigatio poenae ex
capite gratiae).

2) A6oauyin, wexo3BOJEHIG CYZeOHATO CILJICTBIA WII Tpe-
Epalenie yxe HAgaTaro.

3) Pecmumyyin, T. e. BO3CTAHOBICHIE IPECTYIHUEA BO Bek
npaBa, OTHATHIA Y Hero mpmrogopoMs. OHa MomkeTs HMBTR
MECTO N0 MCIOAHEHId HAKA3amid, BO BpeMd HIm Hockb memol-
HegiA ero.

4) Beb oru Tpu BuAA OGHHMACTD aMiucmis (BCCIPOMICHiE),
T. €. MOMILIOBAHIC IEJOH EaTeropil HpecTYHHHEOBH; UTO Ipe-
HMYMEcTBeHHO MMEBeTs MECTO BB [OCYJAPCTBEHHEIXD MPECTY-
TMACHIAXE.

308, Ocuoeanie nomurosania. IIpao mommiopamia cxbia-
aoch Bo Bropoii moxzopums XV pbra mpeameroMs m3cabio-
Bamiii ¢h PUAOCOPCKOH MOJUTHKO-YIOIOBHOH TOUKH 3phHIf.
Tozarazm, 9ro 510 HpaBo HECOBMEBETIMO €H HALICHANIMD
YCTPOIiCTBOMT YTO.JOBHATO NPABOCYAiA. 9TO BO3PAKCHIC Kaza-
J0Ch OCHOBATEILNLIME THMB, KOTOPHIE IPHHEMAIN BL VBake-
Hi¢ HCTOPHYECKOEe HAYAIO IIOMILIOBAHIA M MOHHMAMI €ro Kakb
AbiicTBie mpoH3BOJa, IpoTuBHOoe HpaBocyitin. Ilpemvymiecr-
BCHHO 3aCIyRIBANIT BimMamis Bospamenmin Kamra, Bes-
kapig, Puragrxupu u bsnrama. Hopbiinag nayka yeub-
Ja PasphUIITL MEOMOE IpOTHBOpLYie MemAy MpaBocyieMsb I
moMiLIOBaniens. By camoms jbrb moMmiosamie mMBeTs 0PI
JIIYECKOe, HPABCTECHHOE II no.mmﬁo—yro.nommé OCHOBaHie.

309. 1) Opuduuecroe ocnosanie. MoMmroranic merTexaeTd
H3B TOIO ke Hadala, YTO U HAKA3aMic: I TO U Ipyroe cIpe-
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MHTCA KB OCYIIECTBICHID WY CHPaBEIIMBOCTH. ITO OCY-
mecTBIeHie HE MOAETH BIOIHE HACTYIHTE BO MHOIHXE CIY-
waAAXT MOCPEICTBOMT NANEPeXsb ONPeIBICHHATO HAKASaHid.
3akons HE MOEETH NPEIBULETh H NPUHATH BB YBAKCHIE MHO-
AECTEA PASHOPONHEIXE 00CTOATEILCTBD. JHorAa ofmee mpa- -
BILI0 HE COOTBETCTBYET JAHHOMY CIYYal0; MeEIy TEME CY-
JbA TIPUHYEICHD IPEMBHATE 3T0 IPABHI0, X0TA 3aKOHOZATEIh
UHAYe BHIPABIIL OH €ro, €CIm0T MOrh HpeIBHABIb 00CTof-
TeabeTea Jammaro crydad. Taxoe 310 MOEETH GHTB ycTpaHe-
HO B'h OTHOWCHIM OYAYIIUXH CIYYAEED HOCPEJCTBOMD 3aKOHO-
JareIbHON PepOPMEL Y CTPaneHie ke HeCOOTBHTCTBeHHOCTI M-
Iy HAKA3AHICMT, OMPEIBICHHLIME 33KOHOMB, I CTENEHEI0 BHHEL
BH JAHHOMD CIy4al COCTABIAETS 33JaTy MOMUIORaHIA Orem-
14, AI OCYUIECTBICHIfA TAKOTO YCTpaieHis, c.rbioBato 05l cyAr-
YaTh CANMMKOMSB cTporoe I BmBerb ¢b TEMB YCILIHBATEH CJIHII-
KOME MArEoe Hakazamie. Ho rx$ pyyaTeasecTBO, YTO TAK0E YCU-
ZeHie HakazaHis GBLIO OB GOIrBE COLIACHO CBb MPABOCYAlEMD
HemelI Hakazanie, onpexblennoe cyaben? [pamgannns nMb-
eTh IpaB0 HAIEATHCA, 9TO OHD 32 MPOTHBOIAKOHHOE AbAlie He
MoABEeprHETCA G0rke CTPOroMy UPOTHBE ONPEIBIEHHANO 3aKO-
HoME Hakasamio. IlpuToms Goake BpelHbI JIA MPaBOCYMIA U
14 0BIECTRA CIMIIKOMD CTPOLifl, HEKEN CINIIEOMD MATKIA

HaKA3aHid,

310. 2) Hpascmsennoe ocnosaiie. 3a1a9a CYABH COCTOUTD
BB ONpe[LICHIN 3HAYEHiA IpecTyIUIenid TOIbEO BB Iopminde-
CEOME oTHOIIeHIT. OZHAKO ' TOCYAAPCTEO H €I0 NPEJCTaBHTEe.b
cTpeMATeA Kb OCYIIECTRICHII0, HE TOABKO NPABOCY i, HO I APy~
MHXB STHYECKHXD mWhieil. OMoTps Ha CBOIO 3ajauy CH BHICIIeil
TOUKH 3pHHisL, OHI JONEHE 00pamiarh BHUMAHIE Ha HPABCTBEH-
HOG W ICHXHIECKOE COCTOAHIC BHHOBHIKA BB MHHYTY COBED-
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menid XEAHIS, HA €ro POJCTBGHHHIA OTHOWICHIA, €ro JAoToxh
0C3YKOpPEIBHEHHYI0 JKUSHB, €U0 3aCAyIH, I IPOY.

34, 3) Hoaumuro-yron06Koe ocrosanie. Taks Kaks OKOHYA-
TeibHasd IhIb rocyAapcrBa— IocTHAEHIe 00mecTBennaro o.a-
I3; TO HAKa3aHie HE ZOMEHO OHTH UPAMBHAEMO TaMb, ik OHO
He YjlosierBopAers 3ToH mbiam. CyJelmoe paskickamie ganHa-
T0 NPECTYILICHIA MOLI0 OBl BPeJHO BIATH HA pacmodomeHie
00UIECTBA, HAPYIATH CHOKOHCTBIE MHOTHXT CEMEHCTEDL, BO3-
OyAuTH o0miit cofrasuws. Muorga HY#&HO 00maTh GesHaRazan-
HOCTh IPECTYNHHKY 3a oOHApY#KeHIe BeChbMA ONACHATO AIA 00-
mecTsa npegnpiaris. Femr 6nr ne GBLI0 DOMIIOBAHIA, TO CYIbA
H3E YeIOBBEOIDGIA YACTO OTCTYUANE OH OTH IPEANHCAHIH 3a-
KOHA; U IPOd.

312, Hpeonavr nomuacsania. Ilo UBIOKEHHEIME HATATAMD
NOMHIOBAHIsS, OHO HE NOLKHO OLITL OHPCABICHO TOYHBIMII Ipa-
BHIAMI; HAUPOTHEE TOTO OHO IO CYUIECTBY CBOEMY Heorpa-
nmtenno. Ho pykers ¢b TEMB OHO He JOKH OIPOCTHPATHCA HA
Jeryaiiulisa HaLasaHiA, Kb KOTOPEIMB YKABAHHELT BEIIIE OCHO-
BaHIA He oTHOCATeA. Bo BeAKOMT cIyIak NMOMILIOBaHIE I0ik-
HO OHITH Pa3CMATPHBACMO KAaK® OCHOBATEIbHOE HCEIOUenie. 1o
MHBHI0 WEKOTOPEHIX', HOMHIIOBAHIE BB BHIS OTIYLIEHiA BHHE
(abolitio) we xo.mmHo HMETE MEcra: m60 OHO OCIAGINETE AOBE-
ple Kb mpaBocyAio, H IHIAETH OOBUHAEMATO BOIMOKHOCTII
ompasjatees. Takoe MHLHIE pasrBIslTh HEKOTOPHIA 3aK0HO0-
AATEIBCTRA , OTPANUTHBAA IOMHIOBAHIC CMATYEHIEMT ILIH OT-
IyIIeRieMs Hakasamis (KOHCT. GCJBI. H 6ajer.), HIH ke mps-
MO 3ampemas adommuin (GaBape. komer.). Ho, kro Momers o1-
TYCTHTb HAKA3aHie, TOTH BMECTE ¢h TEMB MOEETH OCBOGOAUTH
OTH HampacHaro IpousBogcrsa cabicreia. IlpaBocyiie mukor-
Aa He IOCTPajaerh, eCIm TOAbKO IOMILIOBAHIEME® HE GVAETH
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PYKOBOJAHTL NMpom3BoAL. UTO ke Kacaeresa HEBO3MOMKHOCTH 0G-
BIHSCMAr0 OMPABAAThCS, HT0—00CTOATE.ILCTBO BTOPOCTEIIEHHOE.
MparoMs He MOXETH HOZJEHKATL YIPEKY TOTH, KTO He GBLIL
HPATOROPENs H YYBCTRYETH Ce0d HeBHHHBIME; OOLIECTEEHHOE
#e Mubmie phAKO NOPIIAETH 0€3H OcHOBaHif. Tak® KARD 1MO-
MILIOBAHi® OCHOBANO HA BEICHIIXE COOOPAMEHIAXD MPABOCYIif,
HPaBCTBEHHOCTH W TOMITHKH, TO He 1534 ero orBeprars. Lo-
3TOMY U BBh UPECTYILIEHifiXh HCKOBHIXH ILIN IPEeCIBIyeMEIXD
Mo &al0dh oOHMAEHHAro, AaKe M BB OCKOPOJEHIAXD YECTH, He
JZOILKHO IPECEKATh IIYTH NOMILIOBAdis; TOALKO 3TECH CIBIYETH
OPUMEHATL €ro ¢h 0OJBIICI0 OCMOTPHTEIFHOCTIIO, H, HA CEOJb-
KO 95TO BO3MOKHNO, OrPAHHYNBATHCSA JIINIb CMATYCHIEME HAKA3A-
mis. Ho BL sromn caysab aSomumia Gbuia Ou1 neyMBeTna: HH-
ETO (e3h OTKA3a €My BB BamUTh 3aKOHA HE MOKETH GEITH JI-
maeMs BOMOGKHOCTH TPeGOBATL BO3CTAHOBIEHISl CYACOHBIMTE
phbumienien’s ero uecrH, orpakjeHuoii sakoHom®. Ogmaxo &b
OOHAEGHHLIH J0JHKCHD YCMATPHUBATh YAOBIETBOPEHie BH CaMOMB
Ipou3HeceH il MPUroBopa, NPHCYXELA0MAro Kb HAKa3aHin, a e
BB €r0 HCIOJIHEeHiH.

IV. TpmmupeHie ¢z OGHECHHEMSE.

343, lpecmynaeniz uckosvia. Bb 3aKR0HOJATEARCTRAX'E TPH-
3HAHO HAYATOMB, YTO HEEOTOPEIA HPECTYIIEHLA IIpecIbIynoT-
efl TOTBKO BB CIyYal MOJAYH #AL00H OCILKEHHEIMD ; II03TO-
MY OHH HaSHBAIOTCH WCKOGVIMU. OTO OCHOBAHO Ha Pa3rmy-
HEIXs COOODAECHIAXE. Bb mHpecrymIeHiaxTh rocyIapcTEeH-
HEIXG , Me&IyYHAPOJHBIA OTHOIIEHIS HE J03BOIATE Ipecrbio-
BaTh ODGUIIAILHO HEEOTOPHIA JPECTYILACHIsd, HIP. HAHECEHie
OCIIEl HHOCTPAHHOMY NoCIaHHHEY. B® mpecrymiemiaxs mpo-
THES WACTHEIX'S JUIIG, 3ABHCHMOCTI IIpecIBI0BAHLA 0T HpHHe-



304

CceHif RATOOH OOIKeHHRIME TPe0YITE: He3HAYATCIRHOCTE Ipa-
BOHAPYIIEHis (UIpP. MAJOBAXKHOE TOBDEEICHIC 3A0POBBA); O.III-
30CTH YTOIOBHON HEMpaBALl Kb IPAkJAHCEOMH (HNp. YMBIILICH-
Hoe TOBpekjAeHie Yyoil JBUANMONH COOCTBEHHOCTH); CEMEil-
HEIL OTHONIEHIS MEELY IPeCTYNHAKOMS H HOTePIEBIINME (BO-
POBCIBO I OOMAHD MEEAY GAUBKUMH POJCTBCHHMKAMI, IIpe-
T0GoIEARIE) ; HAKOHENs ONACEHie, YT00h ODOUIAIBHOe BME-
MATEILCTE0 CYJa He YCHIMIO eme NPHYMHEHHAro IpecTyIlle-
HieMT 312 OLJAaCkOld €ro, I Yro0h TAKAME 00pasoMb Ipel-
mojaraeMasi OTh HAKABAHiA MOIR3a HE CIBIATach TArOCTHOW
151 OCMKeHHaro (HOp. BT M3HACHIOBAHIN, 000JbIEHIHN, OCKOP-
Grenin vectm). OTHUME CIOBOMT HCEOBOH XapakTep® ABAHIA
HCTEKAeTH 3ILCH W36 CBA3H MeXJy OOMECTBeHHEIMB H 4acT-
HHM'F HHTEPECOMB, I U3h Heo0X0AUMOCTH He HApYyMATh Ha-
npacno cmokotiersie cemeiicrb. Takum® 06pazoMB YIOJIOBHAM
MOANTHKA TpeGyeTh JIOCTENeHHaro pasumupeHis HCKOBHIXD Ipe-
CTYDIeHill, HANPABICHHHXD HA IMYHEIA ILIT HMYyIIECTBEHHLI
IIpaBa, TaKb YT00T 0DUIIATEHOe BO30yEIeHie crbaereia oakiao
MECTO TOJBKO TAMB, IFE 3TOT0 TpeGyeTh HEoOXOJUMO 00mIeCT-
penmoe 61aro. Bb HTOMB OTHOIIGHIW 3aK0N0JATEIBCTBA IIPEe-
CTABIANTE B cHCTEMHL. I'epMaHCEie KOZEKCH (32 MCRIIYe-
HieMs Ipye. W 0bIeHf.), H M0 00pasuy HXEH ILHCTByDIICE
3aKOHOXATEALCTBO, JOBOJBHO OGUINPHO ONpPExbIAIOTH 00BEMB
HCKOBHIX'E HIpecTyILieHil. Mpamrysckifl Kolekcs I crbiyomie
eMy Ipyc., OIbJeH(., WTIAXidH. M Jpyrie Hayarie cabacTRiA
CTABATE BE B33BHCHMOCTE OTH BOJH YacTHAro Jana JUME BB
HBCKOIBEAXE CIYIAAXs, HIP. KOJCKCE ®PAHIY3CKiif, B3 BCEXD
mpecTyILIeHiit IPOTHRG MpaRbh YACTHHIXD JHIE, TOIBKO BB II0-
XUmenin MalorbTHel I BB mpeawGorbaHil; Ipycckii, Kpomb
TOro, ¥ BB EPAKT MEEIY POJCTBCHHHEAMH; HTATIAHCEIH — BB
IperooFEARIE I Bb 06HIAXE.
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44, HMpumupenie. M3w mpasa NOTHHA, IPELOCTABIEHHATO
O0IEEHHOMY, CAEAYETH, YT0, BB CIyIah HOJATH HEAIOOH, MOE-
HO OTKAa3aTheA OTH Hed W Jake TPedoBaTh OCBOOOM/IEHIT IIpe-
CTYIHIKA OTH ONpesbJeHINaro TMPUTOBOPOMTE HAKasaHifi I
orT's HeBETepHenHod eme ero uderm. IlosTomy wHEEOTOPHA
33KOHOJATENLCTEA COBEPIIEHHO HEYMBCTHO BO3OpAHATE MpH-
MEpeHia (Npycekiil B ¢b HEROTOPHIME HCKIOYEHIAME 63 1eHCKIH
KOJ.), WIH ONpeJIBIA0TE MBLCTHBIL CPOKD LI OTPEIeHId 0TH
#al00bl, KakD Gapapckidl (8 pmeil), mapMmTagckiii (1o gompo-
ca 0OBHHAEMAro), BOPTEMOEprekiil (1o Ipeiamis 00BHHAEMAro
CYAY), CARCOHCKIiT, GpayHIBeHT ekl I aBeTpiiickifi Ko, (10 00bs-
pienia mpuropopa 1 umcrammim). Haxomjewie IBIa BB TOMB
HIA APYTOMB MOMEHTH CYJZOIPOM3BOJCTBA HE MOEETH Iepe-
MEHATH HCKOBAT0 XapakTepa HpecTylIeHid. Pasymberes, 4ro,
ecl KTO Pagh OTEA3AICH OTH KAIOOEL, TO Yike HE MOKETD
B3ATH CBOETO OTEa3a OGPATHO; B MPOTHBHOMEB CIydah CIbI0-
Bal0 OBl JOBBOJATH OGHAEHHOMY OE3IPECTaHHO BOBOOHOBIATH
Hamo0y W OTpPeRaTsCs OTH Hed, OesnpecraHHo OeCHOEOHTH
HPOTHBHUEA, ¥ YTPY&AIATH CY/bl, 0CI0IAd UXE ABTOPHICTE.

345. [pago maxofsl W OTEA3a OTH Hesd BL OCKOpOIe-

. HifIXD YECTH €CTh nPEGo Auuioe M HE HNEPEXOIHTH HA HACKBI-

uukob. 1paBo EaI00H MPUHALICKUTS HETMOCPeACTBCHHO 00H-
JEEHHOMY, HIH IOTepIEBIIEMY, WU &e UXH 3aKOHHLIME Ipe/-
CTABHTEASIND, KAKOBEL: POJUTENN ILTH ONEKYHBI, €CIH OOHEeH-
HEIH MaloXBTHIH mim pmoMbmamHerd. Korga HEEGROIBEO JHIB
MOCTPajal0 AHYHO WL HMYIIECTBEHHO OTH mpecTyIlIeHid;: TO
Iiam.u;oe A0IL&EHO HMBTH OTABIbHOE IPABO IIOAABATDL HQA00y H
OTRa3biBaTesa OTH Hed.

316, Becnma cnopens BB I'epManin BOIpocs, 0maumbl Ak
aicaao0bl T npumupenie, BB clIydab Koria IpecTyILICHIe COBEp-
39
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IeHO HECKOIBKHME JOIIAMI, T. €. MOKHO JIH TPe6OBATE HaKa-
3aHiA TOABKO HBKOTOPHIX'D U35 HHXB, WIN DPHMHPHTECH TOXb-
K0 ¢1 wbroropevm. Cakconeriii xogexcs (103) mpmzumaers ma-
HAI0MB JBIUMOCTS ; HANPOTURS TOTO HELBINMOCTh IPHIHAHA
Kofiexcamit: mpyeckuwms (52), puprembeprernns (136), Gpayu-
HIBeHICKIMS (246, 247) n Gasapexmvs (89). Jbmmocts me-
TEeKAETH T3h CYIICCTBA HCKOBHIX'DL mpecrymieniii. Taks wart
OTB BOMN OGIIKENHATO BABICHTE NpHBICYCHie BHHOBHIKORT
KB OTBETCIBENHOCTH TIH HETH, TO €ro YCMOTPELHIIO ZOLKHO
OBITL TIPEJOCTARICHO TPeGOBATh HARAZAHLA BCHEXE HIH TOIBKO
HEKOTOPHXD H3% COYYACTHHKOBE. [aHHAS €My 3aKOHOMB CBO-
Goa ObLIa GBI CTHCHEHA, €CIUOT ONE He MOIB TMOMAXUTH HE-
KOTOPLIXD UG, YIACTBOBABIINXD BB IPECTVILICHIN , KOIXT
Hakasamie OBLIO OBl €My caMoMy [OCAfHO, HIp. €cIm Gpars
wAFyomarocs BMECTS b APYIHMH 000KPalh €r0 Wil HAHECT
emy nodomn. Ilosemy manoba, moZamuas UPOTHRT OAHOTO, JAO.IK-
Ha BMBLETE CB TEMB CUNTATLCH HOJAHHOI I IPOTHEDL APYIHXE
cosmiopmuEoBL? IloveMy mpuMupenie OGHEEHHATO €5 OHIME
3% BUHOBHUKOBD AOMKHO IMINATH €0 YAOBICTROPEHIA CO CTO-
POHBI TOr0, KOTODHI MOKET®: GHITH HAHECH €My CAMYID Tslii-
kylo oomxy ? Iotemy npmumpenic moTepmipmaro en coy-
UACTHAKOMS, BOSHATPAAUBIIIMEG YacTh Bpefa, AOMTKHO BME-
CTE ¢b TEME HEIpPeMEHHO ﬁpocmpamca H HA TOI0, KOTOPELi
He X0Yers M00POBOJILHO BOZHATPAAUTH NpHYMHCHHBIH HMT
yuepos.

319, Eciu mrmsr oTnomenis BIAOTS HA XapakTeps mpe-
CTYILICHLA (kauecmen ofzexmusno-cyGsermusola), IPeCTYILICHIC Ke
TI0 5T0ji MPITHHE JBIAETCs HCKOBHIME (HITP. KOT/IA COBEPUIMBIIii
KPaiky, MOACTPEKATENb IIN NOCOGHIKS BB Hel — GAu3Kii pog-
CTBeHRNK'S MOTEPOSBIIATO), HA CKOABKO MOAATA KATOGH! I 0T~
Ka3b 0T HE: 10 OTHOLIEHID K OZHOMY NMEPEX0/ATE Ha APYIEXE

éj
!
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COYYACTHHEORE? ITOTH BONPOCH phinaeres [0 HAYAIaMb, H3.I0-
KEHNHIME B YICHIH 005 yUacTin BE MpecTyILIeHin (1. 231; 239;
240). CabjioBaTeIbHo, €CIU BHHOBHHKS COCTOHTE BB GAUIKOME
POACTBE, TO OTEA3H OTH KATOOHI JOMKCHD BILATH HA HOXETpE-
gare1d u uHa mocobuura. HaoGopors eci poXCTBCHHUKD M0~
c001feTH BH NMpecTYILICHiH, NPHUMIPEHie HE BO3MOKHO.

V. Cunag ptmesmaro nbia.

B48. DT0oTH NpeAMETH NPUHANISRITE COOCTBEHHAO KB CY-
gonpouseoctBy. Oanaro &b HeAb3A 3XECH OCTaBHTE €ro 0e3s
BHEMAILS, TO IIOBOLY TECHOH €ro CBA3M CH BONPOCOME O IIO-
raueHin HAKA3aHis.

HensyEHEOCT, CILIA Pash phennaro 1kaa (auctoritas rei ju-
dicatce) BH YrOIOBHOMDB TPOLECCH €CTh YIPEH/ICHIC obmie-
CTBCHHATO TOPAJKA, PABHBING 006pajoMb Kak® 1 BB IPakiaH-
ckoM® Tponecet. Onpapianusli cyJeOHHIME IPHFOBOPOME, II0
oOmeNpUHATOMY HPABITY, 0CBO0OKIAETCA HA BCOIAA OTH MPI-
BICUCHIA KB OTREICTREHHOCTH. 9TO BLICKASEIBAITE IPAMO HE-
KOTOPEIA 3aKOHOJATEILCTBA (OaBapekiii Koieres, 96; opanmys-
cKoe cyzompoussogerso, 360). Ilpasuao ,non bis in idem* ecrh
ofia I3b BARHBHINXT TapauTii JETHOH HEHPUKOCHORCHHO-
crin. Kaxopo 6mio OB NOOEKEHIE TpamiaH®D, €CAH OB Jake
OKOHIATCILHEL IPUTOBOPS HE 00€3MeTHBAID MXD 0T BTOPITHOI
OTELTCTECHNOCTH, eCIi OBl MOEHO OHLIO O€3NpecTanHo Hapy-
maTh UXH crokoiiersie? Oreoja MPOH0ILIA GBI TAKA ke 1IAT-
KOCTh JMTTHOH 6C30IACHOCTH, Kakh U BB PAKIAHCKHXE OTHO-
meHifxs, B CIyIak 03BoIeHisA Ge3MpecTaHHare Bo30OHOBIC-
Hifl OKOHYATEIBNO PHEIIEHHHXE JLBIE, Hoé’romy HCOOXO0[UMO
OXpANUTh ONPABJATCABHEIL PBUICHIA HCMOKOICCHMEIND IPeS-
MOJOKEHIEMD HOIOIPBIINMOCTH.
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319, lperroroxenie WCTHHE, CONPAXEHNOE CH OKOHYA-
TeIbHEIME phmeHiaMy, IMEETs OHIL10 OrpalnTh TPAEIAHE 0Th
310yHmoTpedeHi, Ho HE Bpeturs HMMb. IlosToMy eemm mpwmro-
BOPEHNEI! HIN OCTABICHHEIH BB IOAO3PEHIN HEIAeTH J0Ka-
33Th CBOX HEBUHHOCTH, TO €My HUKOTAA HE [IOLKHO OTKA3H-
BaTk BB 9ToMb. llparocyiie TpeGyers, UTOGH HakasaHie IO-
GIATaJM0 MWIIE BHHOBHEIXE, HO HE HOPARAI0 HEBUHHBIXB.

B30. Ilpasmro ,non bis in idem, wemsMBHHOCTR phile-
Hilf, OTHOCHTCS He TOIBKO Kb HEBHHHOMY, HO H Kb HaKa3aH-
HOMY 3a IIPOJ0LEAEMOe MpecTyIIeHie, —IPeNMymMEeCTBeHHO ke
32 TAKOe, JIH COCTaBa KOTOPATO 3aKOHE. TPedyerh: yyamaTels-
HOCTH, M MEEAy TEMB HAK23aHHELD OyJeTs mocxh oGBHHAEMD
BB IBAHIAXE, Kb IPYIE IBHCTRIH, — CIaTal0IUXE 9T0 IPECTy-
. TLIeHie,— OPHHEALIeRAMUX'E U COBEPINEHHBIX /[0 MPOH3HECe LA
Iparosopa mepsoii mEcTanmin. Ocyazenie 3a HOBHA ALiieTBid,
(ump. HEJO3BOJEHHArO JIEYCHiA), COBEpPUIEHHEIA 0 BHTOTO Bpe-
MeHH , H&pY]]I&.I[d 65 Hagalo non bis in idem. Yro racaerca
AbsAHifl, COBEPUIEHHEIX's HOCTS HTOTO IPHTOBOPA, OHE JONKHEL
COCTABIATE YK€ TpyIy HOBAro HpecTyILICHIA: MO0 IPHTOBOPE
YHHIYTOXACTE BEYTPEHHEE JUHCTBO TUXE ABHeTeil (1. 297) 1).

') 9T0oTH NpeaMeTh paseMOTPEEE IOJIPOOHO Bh YKABAHHOMTE BHIIE
pescymIenin asropa: O cuam cydeOubirs pmwenir. CpaBH. craTeno Je-
6rxmesa-Ivutpiesa, O 60300H067eHi 20406 Oz, BB K. Mus. e
1868 T., eTp. 499.

ITPIBABIEHIE.

O TEOPIAXS YVTOMLOBHBLX'B.

rafABA L

Kparxiii 09epks HCTOPHIECKAro Pa3BUTiA HOHATIi
0 cymecTsh HAKa3aHid M Kapareabuoil BiacTH 1o
romna XVII sfka,

ODmzearops.

3214. Camoe jgpepHee NpaBILIo HPAETHYECKOH OAIOCODIN
ecTs HjedA Bo3Mes[is, npoBosriamentas [mearopoms Bs VI BEKE
g0 poxg. Xpuer. o esmybremscrsy Apmerorers, Ilmearops,
KOTOPHI HEpPBHIi OUIOCODCTBOBATE O HPABCTBEHHOCTH, OCHO-
BHLIBATSH CHPABELINBOCTE HA TOMB, YTOOHL YeA0BEKY, IPHYNHNR-
eMy ApYToMy 310, OBLIO crblaHo To ke caMoe. Apmerorels
TOBOPHTE BB CBOeH ITHKS, YTO TaKoe Bo3Mesjie ommnGogHo, H6O
OHO HE IPHHALISKUTS, HI Kb pasomiumervioli, HI Kb ucnpascu-
mebHol COpaBeImBocTH (K. 325), I BO MHOTUXE CIVYAAXD CO-
BEPIIEHH0 HecHpaBe L uE0. Kcam G5 Hanp., roBOPUTS 0B, HAYAlb-
HEED YIAPEI HOAYHHEHHAT0, OLLIO OEI HECIPaBe/IIHE0 OHTE ero
3a 910. Ecm 651 Ha060p0TS Mo [THACHHABLH YAAPUIS HAYAILHIEA,
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HEJOCTATOYHO OBLIO GBI €10 i€ YAAPHTH: OHB J0.LKEHH MOABEpT-
HYThCA 60Ibe CTPOroMy HaKAsaHiwo.

OIaarTtoHxs

822. Mnarons (t 348 10 powmi. Xpumer.), no mpuMbpy
cpoero HacraBHHka Cokpara, pasBUBAeTH WICI Hawpadanueii
cenpasedausocmy (W pasdmaumeeiiof IO APHETOTEID), EAKE
3BBHO MEHKTY 3EMULING I BHESEMHEIME ObiTiems. Uro macaeres
ucnpagwme kol CIpaBeLInBOCTH, OHEL CMOTPEAD HA HEE HCEID-
YUTEIbHO €h TOUKH 3pbmid oOmecrrennoil. Harpaxaomyno
CIPABEIUBOCTE OB OCHOBLIBACTE HA TOH MBICHI: YTO BHYTpeH-
Hisl 64arofath, KOTOPYI0 JaeTh A06poAkTens,— npespacuhiinas
U BRICmAs Harpajga '); M 9To BHEIHIA MATEpPIAIBHEIA Gaara
UMEOTE IEHHOCTE €AHHCTREHHO KAKE CPOACTEA JIA A0CTIKENi
aToi WHI, KakT ToompeHie K5 fo5poxbrenn. Ecrn ne BB 5TOME,
T0 BB APYroMs Miph JoGposbreds 6yAeTs HATpakIeHA GIaken-
CTBOME: GOZECTBO AACTD i BCl 3eMHBIL Gara, KAKIXB OHA ca-
Ma cedb He GyAers Bh COCTOSHIN JO0CTABHTE. BB oTHXE MEICIAXE
Mrarosa orpamalores MOHATIS APEBHALO SI3HIYECKATO MIpa, KO-
TOPHA 00EWALTS ﬂOﬁpO,[L’ETGHBHOMY BhYHOEe BHYTpPCHHCE o1a-
#CHCTEO, COGJUHEHHOE CH YCILICHHEIME 3eMHBIMNT HacIakje-
HieN's, IPeCTYIHOMY &e—BhuHoe BEYTPEHHEee YIPEI3enie, Coe/-
HCHHOE €5 THICCHEIME CTPAZAHIAMI EAKE HAKA3aHICMD OTH PY-
EH HEYMOJHMATO G0:KecTBa.

1 ,Kaxs pbrs nugero npekpacnke copaBeINBOCTH, Takh HETH nuYero
Gesodpasake I Hecyacrruphe NecHpaBeIINBOCTH, XOTA OL1 0Ha W MOA530B2-
Iachk GorpmuMD O1aronolydiens. Bayrpennee y1oeoaberEie cnpaseiusaro
HArPAEIACTh MHHMBA YJOBOJRCTBIA H Oe3cTEHIHOE Hacdaxienic awjeif,
KOTOpHE MOTYTh Bee I ocwbampanTeda Ha Bee. [laa cmpaserimparo Iyd-
ule HepeHOCHTH HecHPaBeINBOCTL, Hexkeld TBOPHTEH ee“. Topuacs.
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323. Brroasphuin ma kapatemsayn cnpasegmrocts Ilia-
TOHD He NPHICPENBaeTCA oJHoro Hauati. Kacareiomo oTBELT-
CTBCHHOCTH 4eI0RbKa 3a cBom Abgmid, maxogmmt y Iliatoma
TPOTHBYMOA0KHEIST Boz3pBHia. Page ropopurs oms: ,mmkro
HE 305 MOTOMY, YTO TAK'H XOYETH, a TOILKO IO IPEAPACI0I0-
REHL0 TEIA WA 10 fYpPHOMY BOCIHTAHII (Tunons; Mpomaops;
Sakonyl, KL V)% erkioBarensuo oms OTPHIAETT CBOOOLY BOJH.
Bt apyrows mterk (Pecnybausa, X) oHE yTREpEAAETE, UTO Te-
JAOBRBEE JOMREHT OTBEYATL 33 CROI BEIGOPB. Iocrbiuee mmtaie
HanboIke COTIACHO €O BehMB yUeHieMT Ilmarona, Kaxs BHBOIE
1135 €10 Hauala, YTo T00POLBTEIE ecTh BHAHIE, T. €. YTO JOROILHO
SHATH 06O, Y100 TROPHTE €ro.

324, Ilaatons ue paseymmaers, Hi 055 OCHORANIN HAKA3A-

Hifl, HI 06T M3MBLPEHIH €10, a TOABKO 0 Ihim makasamis. OHD

YCMATPUBACTS € BB MpeAYNpexsgeniv, HempaBIenin, mpuMEp-
HOCTH, LN %€ BB 0CBOGOKIEHIM TIOCYJapeTBa OTH TpEeCTym-
mnka. 1 rars v Tporaroph ont momaraers: 4ro 2.10if He Haxa-
SEIBACTCSI MOTOMY, YTO OHB 2015, OHT HE HAKAZHIBACTCA 110 MOBO-
Ay COBEPUICHHOH UMD BHHE, 00 9T0 3HAMLIO GBI HAKABLIBATE €r0
KaK'b ENBOTHOC, I IPHTOMB TO, YTG CIYIIIOCEH, HE MOKCTS GHITD
E3T0 00PATHO; MO ONB HAKASHIBACTCSA BB BHAY GyAymell BIHHL,
T.€. YT00b ONATH He BIATL BE:BUHY, U YT0GH HAKA3aHie BO37Ep-
&ajJo ceuALrene mpecrymwienia. Bw Apyroms wherd, mpusma-
Bast, 4TO CHPABELMBOCTE €CTH OGP0 U 3paBie IyIIH, HECHmpa-
BETHBOCTD ke —G0akann 1 Gesuecrie, Iliatons yemarpueaers
BL HAKA32HIM IEKAPCTEO I CPEACTBO A HPABCTBCHHATO mepe-
poxjgenisa. Hakazamie, rosopurs ows, me ecth 810, HO XOGpO
TArocrHoe u BMECTE ¢ TEME cmacureannoe. Cmacrie weronhka
COCTONTD BT TOMB, 4TOOHI CYIMECTBOBATE BB HMOPALE; eci
UeTOBLE'S BHINEND U35 HPeIBIOBE MOPAAKA, TO OHD IOMKEHT
BOZBPATHTRCH BE: OHLIA MOCPCACTBOMYT HakasaHid. Bedkas emma
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TpeGyers mokaania. Bama—Geso0pasHa, HO0 0HA MPOTHBHEA CIIpa-
BeLIMBOCTH I TopsiAky. Oummenie (expiatio) T. e. ToKAsHie —
IPexpacHo, H6o Bee, YTO CIIPAaBe [ INB0 —IPEKPACHO (Pecnybauza,
xm. IV Sakonet, k. V). Haxazauie yMyIpsers H HoGy#&IaeTh
KB TOMY, ITO0B CABIATECA CTPABS/LTHERINE. Hecmpase JIMBOCTS
EeTh TOIBKO BTOpOE 310; HO HECHPABREINROCTE, W3GEralomi
Ha}gaBaHiH, ecTh caMoe mepBoe H Belmuaiimee 310. Kro cosep-
HLIE HECIPABEJINBOCTB, TOTH JOMECHD BOSBHICHTLCA HALE
CTpaxoMsb T caMb TPEGOBATH HALA3AHIA Y CYABH Kak® Y IBKApT,
YTOGH! HECHPaBELIHBOCTS He IPHYMIILIA NOPYH AyInh I HE CAB-
Jala ed HeuslIe Mo, H 9To(B, MOCPeiCTBOMD oGHApYEeHId
CBOEro 3204EAHIA, OCBOGOTHTECH OTH BEIHYAHIIAIO cTpafaHis,
ors mecrnpasesausoetn (lopuacs). Be oTHx® EpacHOpHUMBHXD
caoBaxs IL1aTons passmBaeTs 00myn Beeny BocTory HAEW mO-
KasiHiss, KOTopas Tpom3Bela BIiAHIC Ha IPEBHIs 3AKOHOJATENb-
CTBA, PEHMYHECTBEHHO ke Ha erHIIeTCKoe i eBpeHickoe. —Bwsaw-
vt IX 3axonoss 0B TpeGyers, IT0GH EKpaka CBAMEHHHIXD HPEL:
METORH OBLI2 HARA3LIBAEMA H3THaHieMb. KemmHecmpane I IHBOCTE
HOWAIETHMA, TO HYXHO THIINTH HpPeCTYIHIKA KU3HHT, —IT6 LA
ApyrHxT GYAeTH CAYRHTh TPUMEDOMS M 0CBOGOANTE PecHy-
6IEEY OTH BpeAHAro LIEHA.

ApmeToOoTeXE:E.

@25%. Apucroreis ( 322 mpers Poma. Xpuer.) BB KH. N
Dmuku (11 5, 8 1 11) pascy#IaeTs o CYMECTRE CIHPaBOIIIBO-
et T Hakasamig, OWB OCHOBHBAETH CIPaBeIIHBOCTD HA paseH-
CTBE MEELY JIOJBMH, H, 0 MEPE PasHoo6pasis 00MECTBEHHAXD
OTHONIEHiH, ThIUTH ee Ha: 1) pasdmaumerviyio (distributiva),
KOTOpasi IO CYIIECTRY CBOGMY 3HATHTH TO #€ CaMoe, IT0 M HA-
TpakIAomAs, I 2) nepesiviuylo TN UCRPAGUMEIDHYI0 (commuta-
tiva, correctiva), KOTOpad ecTh CpejiHee MEmIy GoIbUmME M Ma-
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ABIMB, MEF&AY MOI63010 T BpesoMb. enpauresHas clpaBe -
BOCTH Pasfb.siercs emle Ha: Kapameibhyio, KOTOPas BO3CTAHOB-
16T He3aKOHHO PA3PYIICHHOE PABEHCTBO MEk1y O0MAAIIIME
1 00MKEHHEIMB, U (PascIancrylo, Kacanmycs J0TOBOPORE I Ie-
Kymyoes 0 PaBeHcTBS TOTO, Yr6 KawJad CTOPOHA AAeTH ILII
nodyyaers. PashInrelsaas clipaBefImBOCTE CTPEMUTCA Kb CIpa-
BEITNBOMY pasxbicHilo weern, jewers o 6zars. KapareasHas
CIIPABELTIROCTH, CTPEMSAMIAACA K BO3CTAHOBICHII0 HADYIIEHHATO
paBeHcTEa, He 0GpamaeTs BHUMAHIA HE HA JOCTOMHCTBO, HU HA
MIMTHELA KA4ecTRa ([oGpEIe i HIIH 31BIe T —00HAAIMIH 1 0-
GUGKEHHEL), T OMUHAKOEO CMOTPUTD HA Bebxh. OHa ofpampaern
BHUMAHIC TOXGKO HA TO, ETO COBEPIINIH HeCHpPaBe/IHBOCTD
I KTO IOCTpajals oTh Hesd. CyIbs BO3CTAHOBIIETH PABEHCTEO,
TIpeANUCHEBAsA BOZHATPAIUTE OOHAY.
L]

3:26. Bozsphuie na Hakazawie BO3BHIICHITEE ¥ APHCTOTEIH,
qbus y Ilmearopa. Ons He ommpaercs Ha MaTepiaipHOE, a HA
miealbHoe BoaMeaxie (n. 32): mlo OWB ofpamaers BHIMAHIE HE
TOBEO HA BHYTPEHHIOD, HO H WA BIENIHIDI) CTOPOHY TPECTYI-
genisi. Bb caMoMs KEIL, OHB pasmmiaers ALsiHif, COBCPIICHHE
¢B 00AYMAHHOCTII, B NOPEBS, CAYIAHHO, BD 300y & IeHIH, TI0
HEOCTOPOKHOCTH, T0 HEBD/eHi, Il Bh COCTOANIN MpUHYXIeHiA
HIH Heo0XOAmMON oGopoHsr. OTpeprag IPHEINIG MaTepiaihb-
HATO BO3ME3is IMHearopeiiness, OHB OJHAKO b HE YACHACTH
COGCTBEHHATO CBOET0 BO33phuisd HAa MDY Hakasamia Bw or-
HOMEH CROGOLHOM BOJM W CIHOCOOHOETH UeA0BhEA OTBb-
4aTh 32 CBOM TBAHLA, APHCTOTENO YyKI0 KoAeGatie €ro HACTAB-
HOK2: 0N PEIIMTEIBHO IPH3HACTD DTY CIOCOOHOCTB. U Takm,
MeEy IPOTHMB ONH TOBOPHTE: ,,€C.IH BHOOPEH, 00AYMANHOCTD,
BOJS, MPIIHALL TBsIHIH, 3aBHCATS OTH HACE; TO H JOOPHIA MU
3B HX'B TOCIBACTBIA PABHEIME 00pasoMb 3aBUCATE OTH HACEH.
06% 9T0MB CBHALTEILCTEYOTE H OOLIKHOBCHHEIE JOIU H 3aK0-

40
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HOJaTelId, KOTOPHE ABIADNMXE 210 GLOTH H HAKABHEBADTE,
TBOPSIIEXD iK€ J00po MOYNTATS M AN0ATH; BCE 5T0 LIS TOTO,
IT00BL HOCABAHNXE eme Gonke MoGYAUTh KB 106pY, a MepBHXE
omexeuv oms 3ia“. BB 9THXH CIOBAXB HOKOWTCS 3apPOIHING
Opeaynpe uTeasHoil Teopin.

Bosapbnie Pumnant.

B2 Pmviane ne umbinm caMocTogTeIbHOM oocopin. To-
STOMY MBICIH, BCTPLUACMEIST Y PUMCKHXE I0PHCTORD M @MIOCO-
©OBB, CYTh TIABHEIME 06PazoMh OTPAEECHIE T'peYecKoii duaoco-
@il MEr BeTpbyaeNs y HOXE Haualo CIpaBejIHBOCTH (»Per-
spiciendum est judicanti, ne quid aut durius, aut remissius con-
stituatur, quam causa deposcit®. Marcianus (I 11, D. 48,
19). OSro mavazo WEROTOpHIE TepMaHCKie YuCHEHE CUHTAIOTH
npeodiajaiouME BH DPUMCKOME mpanb. G ycfpamenia
TPeMMyMECTEeHHO BEICKASHBALTCS IPHCTAMI I HMICPATOPAMIL
Tagr YabpmiaH® TOBOPUTE: , bonos non solum metu poenarum
efficere cupientes (1. 1, § 1, D. 1, 1); ,ut exemplo deterriti mi-
nus delinquant (I. 6, § 1, D. 48, 19)¢. Tryphoninus: ,ut
exemplo aliis ad deterrends maleficia sit (1. 31, D. 186, 3)«.
Callistratus: ,ut et conspectu deferrentur alii ab iisdem fa-
cinoribus, et solatio sit cognatis interemptorum (1. 28, § 15, D.
48, 19)“. Sextus Caecilius (y Apza Tearia, Noctes Att.,
20, 1): ,acerbitas plerumque wleiscendi maleficia bene atque
caute vivendi disciplina est“. 910 Hagamzo yerpamenia me ocra-
T0Ch 063 BAIAHIA 1A 2aKOHOJATEILCTBO, 9T6 H BHAHO B CTPO-
rocTH HEEOTOPRIXS Hakazamiil. OgHaro ®E yerpauemie He roc-
HOJCTEOBAI0 HCKIOTHTEILHO: 60 Nepovles TWOTOMY, YTO MHICTH
OmupaTh 3aKOHOTATEILCTBO HA OJHOME IPHHUIITS ' OHLIa Ty&EIa
HE TOALKO APEBHOCTH, HO M CPeAHUMT BHKAMB; 60 6MOphiTs, KPo-
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wh yerpaulenisa, Ml Berphyaems y Pumaans u gpyria uban #a-
Basapis, KakoBel: 1) mpexynpexgenie: ,Nam, ut ait Plato, nemo
prudens punit, quia peccatum est, sed ne peccetur (Seneca, de
Ira, 1, 16)% ,ne quis et aliud postea tale facere moliatur®
(Mare., L 6, D. 48, 3); 2) GesomacHoers: ,ut securiores cacteri
vivant (Seneca, de Clem., I, 22); 3) moawsa rocysapersa (e
mmEe o mmepons); i MpenMyuecTBenHo 4) UCIpaBIeHie: ,poe-
na constituitur in emendationem hominum® (Paulus, 1. 20, D.
48, 19). Oxmaro &b 5TH UbIN He HMEIN BIiAHIA Ha MEpY Ha-
Kasamig, Ho ckopke CUHTAIHCH €r0 HOCTEICTBIEMT.

328, Yro Puvianie B 0ZHOME I TOMb &e HARA3AHil coe-
JUHAIN PasINYHEIA DhIH, 0 TOMB CBHABTEILCTBYTH: Hawmm-
crare; Dennifi (Noct. ait., 6, 14), KOTODHIi COGAWNIAETT BN
yerpaurenia u uenpasieria mo [liatony ¢b oxpauenieMs gecrn
obnmernnaro o Taspy; Cemera (uempasienie, npuMEDPS, U 6e3-
omacuocTh), # HakoHen®s llmnepoms. Ilocabmmiii, mo mpuMbpy
IlraTona, HaxoAuTh WEIb HAKAZAHIA BB YIEPHKaHIN HpPeCTYIHU-
Ed OTH IPECTYILIEHIA (BB TAKD HALIBAEMOMDB YaCmHOMS Nped-

| ynpexcdentu, H. 358) W BB yeTpallenim: ,ut et ipse ne quid tale

posthac committat, et caeteri sint ad injuriam fardiores®; u eBa-
3HIBAETH T0 Cb MOKATHIEMB: ,injuriae suae poenitere (De off.,
I, 11)¢. HMuorja ons yeMaTpHBACTH Whib HAKA3aHIA BB IO/IL3E
rocir,n;achBa (,Omnis . . . . castigatio . . . . debet ad reipubli-
cae utilitatem rveferri*). YpaBHemie e HARasaHld, COIACHO
ApHCTOTCIO, HAXOZUTL BB COXPAHEHIH CEPeIHHEL MExAY 60.b-
mmns ¥ Massms (,Mediocritas illa, quae est inter nimium et
parum®. De of., I, 25).



316

Otuybl yepkBH # cpegie BbKa.

329. llourn y BehXTH HAPOJOBE BH NEPBOHATATLHOMB XD
COCTOAHIN MOHATIC KapaTelpHoll BIACTH O0OIIECTBA CBA3AHO CL
H/een OUNIEHiA M YMHIOCTHBIEHiA 6oiecTBa NOCPEICTBOME
HakasaHid. XpHCTIAHCTBO, KOTOPOG YEPBIILIO CBA3bL SeMHOIl
nﬁyﬁymcﬁ #M3HY, BEIABHHYJI0 BTY MEICIb, IPUSHABAA KapaTe/lb-
HY® BIACTS HAMBCTHHKOMD GOECTRA HA 3€MIE, Kapy ke—3a-
MEHOMD W TpEIOTBpamieHieMb GOkiA HakasaHifd, MOKAAHIEME
U MO0y AUTCILHEIMG CPeJICTBOME KB HCHpaBIeHID. Bb aTOMT
emsicat ropopsars Ornet epsen. Taks Ce. Apryeruns (t 395)
TOBOPUTT 0 KapaTelbHoif BIacTH, 4To Amocetoas Ilasens yerpa-
IAeTs HeNPABEIHOCTD YCIOBBYECKYI0 HE TOALKO CTPANNEIME CY-
JKOME, HO W CRETCEOI0 BIACTII0, KOTOPAsA TOXKE YUOTPedIaeTCs A1
Henouenis 0oia MPoBHIBHIA (,,asserens et ipsas ad dispensa-
tionem divinae providentiae pertinere’; Ipist. anno 414 in c.
4,c. XXIII q. 5). Ty ke Mucap Brickassieaers Bir Iepo-
nuns (T 420): ,,Qui malos pereutit in eo, quod mali sunt, et
habet vasa interfectionis, ut occidat pessimos, minister est Do-
mini (a.410 in ¢. 29, q. 5).* 00 MOEXABIN (0&iA HAKA3AHiL
I0CPeACTBOME 3eMHATO OH'B ie TOBOPHUTE: ,,51 quis autem pu-
nitus sit propter levius peccatum (respondebimus Deum),
tales postea non puniri, quia culpa levis praesenti supplicio
compensata sit (a. 387, in ¢. 6, e. XXIII, q. 5).** PaBHEIME 00-
pasoms u CB. ABTycTHHE: ,, X occasione terribilium judi-
cum ac legum, ne aeterni judicii poenas luant, corrigi eos cu-
pimus (a. 412 in c. 3, ¢. XX).* Mblcab ucnpagaenia npecmynnuxa
n Buberh ¢ TEMEB npuMppe LIS IPYIRXE BHCKEASEBACTS TOTE ke
Otens nepEBH: ,,Pertinet ad innocentis officium'. . . . cohibere
a peccato vel punire peccatum, ut aut ipse, qui plectetur, cor-
rigatur experimento, aut alii terreantur exemplo (a. 426, in c.
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37 ibid.)*; et plectendo et ignoscendo hoe solum bene agitur,
ut vita hominum corrigatur (a. 414, in c. 4 ibid.).“ B® apy-
roMs MECEL (De poenit., €. 19) oms OTOJCCTBIACTE TOKAAHIe
1 magasamie: ,,Poenitere est poenam tenere, ut semper puniat
in se ulciscendo, quod commisit peccando.* C. AMBPO cii
YKa3HBACTH IbIb HAKA3AHIA BD ydepacanin APYTIXH OTH Mpe-
erymrenia (Offic. lib. III, e. 3). Cs. 31aToycTh, CREPXE
HCHpaBieHis n MpIMbpa, yeMATPUBACTS eme 515 HAKA3AHLA
BE ydosaemeopeniu oonmennaro (In 1. ad Corinth. XI, 32).

330. Cpenuentrosad SHIOCODIA, NPEHMYNMECTBEHHO ke
Qoma aksmEAT® (T 1274 Summa theologica, 1* 2%, qu. 37,
art. 6), IpecTaBIAeTs ITH MBIC/IIT MaJEETHYCKN CIBIYIImMUME
00pazoMB: ecIy BOIA YEAOREEA HApPYIIAETDH IpecTyILIeHieME
TOpAZOKE GOikieii CIPaBeITHEOCTH, TO OHA MO:KETH BO3BPATHTH-
¢4 Kb HeMY T YAOBICTBODHTS €My Yepesb Hakasaiie, T. €. Bh
TAEOMB CIyyal TeIoBLKH X0OPOBOALHO, ILIM BONPERI cBoeii
BOIN, AONKEHDH CTPAJATh COTJAcHo CIHPABEJMIBOCTH GOxiCi.
Bukerhk ¢p THMB Hakasanie coxbiicryers H3abueHil0 mpe-

| CTYNHOKA T YCTPAHEHL0 coOMazHa A1 APYIUXD, MOJABAL HA3M-

Aamie COO.Ja3HeHHEINE IpecTyILIeHiens. Bp aApyroms mberb
(2* 2, qu. 108) MEICIE 0 HEOOXOAUMOCTH CBS3aTh H3BECTHYIO-
UkJb ¢h HAKA3AHIENE OHE BHIPAKACTH CIBIYIOUIMI CIOBAMIL
,He HYKHO ABHCTEOBATH MOLH BILANIEND MECTH, KOTOPAs J0-
BOALCTBY€TCS ONPHIHHEHICME 312 TOMY,ETO €ro YHIIHILTD.

331, IlonaTie o Hakasanid, Kakh YIOBIETROPEHIN A0ATY
CIIpaBeAIBOCTH, BHCKA3aHo yke Tepryaiamoms (e oratio-
ne, cap. VII): ,, Debitum in scripturis delicti figura est, quod pe-
rinde judicio debeatur et ab eo ewigatur.* IlomaATie HagasaHis
EaKb J0Ara BCTpEYAeMB Toxe y ¢B. ABrycruEa W 3IaToycra.
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[ocabaniii moJaraeTs, 9T0 HAKAZAHIE TOLKHO ORTb YCHIUBAEMO
I0 MEpPH €H0COOHOCTH KB HCHpaBIeHIl M Bosgep&aHio (Orat.
X de statuis).

Togs BIifHieMT TAKHXH MOHATIi Pa3BUBAJIOCE KAHOHHYEC-
KoOe IpaBo, CYNTasd HakasaHie 06Jaro bARIeMS I NpecTYIHAES;
H COTIACHO HAYaTy XPHCTIAHCKOH JI00BM CTPEMHIOCh KD YMb-
pennocr_n BB HaKa3aHIAXS. :

Hosoe Bpema go wonya XVIII sfa.

1. Tpomid.

232, Tocat pospomjenis HayKs HA 3anajlh ¥ DONHITORD
16 BBEAa BO300HOBHTH JIPEBHIA @UIOCODCKIA CHCTEMEHI, BB 17
BEKL o0pasyerca CaMOCTOATEILHOE HANpaBIeHie QHIOCODIM.
OcHoBatemeM® HOBOH omiocodim npasa Obabs I'yro I'powmiil
(t 1645). TlpeaMers o MpeCTYILICHIN H HARA3AHIN H3IOKEHT
Bb 20 rmapt Il kn. ero coumneHia: De jure belli ac pacis (Pari-
siis, 1625), koropoe HMBI0 00JbIIOE BIiHIE HA YACHeHie pas-
JIHYHEXE 3aK0HOJATEIRHBIXs BOMPOCOBE. BOTEH CyMIHOCTE €ro
MEICICH 00> OCHOBHEIX® BOINPOCAXH YTOJOBHATO IpaBa:

Hagasamie ecrb 310, EOTOPO@ MBI HEPEHOCHME II0 IOEOLY
cosepmerHaro 31a (,malum passionis, quod infligitur 0b malum
a=tionis). CaMa mpupoja YIHTH HACH, YT0 9T0 JI03BOJIEHO U He-
HPOTHBHO CHPAREAIHBOCTH, YTOOLL TOTH, KOTOPBIH YIMHHAE 3.0,
crpajars 3a Hero. IIpaBo HakaswBaTh BHITEKAETH H3D 314, CO-
IBANHATO NPECTYNHUEOMB (,,Qui punit ut recte puniat, jus ha-
bere debet ad puniendum, quod jus ex delicto nocentis- nascitur).
IIpecrynHIED HAXO/UTCA B TAKOMD e MOJI0XEHIH, KAk U 3a-
RI0gaomii  goropops. Kawks mpogasem®s cumTaeTcs o0s3aH-
HEIM'B KO BCEMY TOMY, 9T CYWECTBEHHO BB HPOAa&H, X0Td Ol
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9T0 H He GHII0 YHOMAHYTO BB JOTOBOPL; TAKT M TOTH, KOTO--
PHIi COBepIIIIH IpeCTyILICHIe, MOTTACTCA KAKE GH 32 Mobpo-
BO.BHO MOABEPTIATOCS HAKABAHII (,, Ipse te huic poenae subdi-
disti.* 1. 34 D. 49, 14).

338, Hzw crasanmaro BUIHO, UTO, HARAZKBAA BHHOBHATO,
MEL He IpHYnHAeMS eMy o0uisl. Ho msn sroro mmeroinko me
CILAYeTs, YTOOEI Ka®Iblii BIHOBHELA HEOGXOIIMO OHLIB HAKA-
8bIBaeMB. 1eq0BBKE MOEETH NPHUMHATEL IPYTOMY 310 eIUi-
CTBEHHO A1 JOCTILKEHIA Kakoro HuGy s 6.1ara; Toasko Bors, na
OCHOBAHIN CBOEHl BepPXORHOM HAAD JI0IBMH BIACTH, MOKETE Ihii-
CTROBaTh, He IoJaras cedd Apyroii mhidm Kpomb coOCTBEHHATO
Abanid. YeloRbED, HAKA3HBAA, JAOLREHD HMEBTH BE 3TOMTE W3-
BECTHYIO IBAb. ITAa WhIb — TPOAKAs: ucnpas.ienie, npmmpa I
ydosaemeopenie oOmEeHHaro (cpaBH. BozsphHIe Amia Tennis,
n. 328). CoGeTBeHHO BD KakJIOMT HAKA3AHIM (0MKHO HMETH BE
Bufy: 1) Guaro mpeerynmmEa, 2) MOAL3Y OGIGKEHHATO IpecTy-
TLIeHIeN'S, I 3) M0Ib3y OOWIECTRCRAYH. Bb oTHOmeRIn Kb nep-
BOil M3 3TUXD WhIel, Hakazafie ccrTob TO, YTO GUIOCODE HAZHI-

-BalOT'h ECHP&B.’IEHiBM’B, KEapon mim oerepemeﬂiem;, H HaJIaraer-

sl A9 YIyYIeHLs IpectymEuEa. Bropasm m Tperss mBan
COCTOUTS BB mpedynpescdeni T. €. BB TOMB, YTOGH HE mpe-
CTYIANKS, HI ETO-TH00 /pyrofi He MPHYNHAIE BIPEIs 312 00M-
HEHHOMY JUIY. ITH WHIM JOCTHTAKNTCSI HOCPECTROME AMICHIA
HUSHN BUHORHATO, OTHATIA Y. HEro BO3MOAHOCTH BPEIUTH, LI
TOCPEACTBOME IPUIHHEHIS eMy 312 LIA TOTo, YTeGH bEIaTh ero
Oaaropasymmte. ¥jiepmamie IpyIHX® oTE HOpecTyILIeHif Mo-
ARET® OHTH JOCTUTHYTO HOCPCACTBOMT IYGINYHATO HAKAZAMiA,
UTO JpEBHie HaBBIRAIT npuimpHulMs naxazaiiens. O IHAKO EB,
CCIM ILIH, TOTAraeMbIA HAKARAHIAMD, MOIYTH GHITH OCYINECT-
BICHEL IPYTHMS 00Pa30Mb; eCI TPONMIEHie MOKeTs IpPOU3BECTH
He MeHbe MmOJesHHIsI NMOCIBICTRIL, ecam HETH HPABCTBEHEHOH
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He0OXQANMOCTH HAKA3aHIA: TO HLTL 1 00I3aHHOCTH HAKA3HI-

BAaTh.

34, Bet ama16a AbAHIA JOLKHEL OHTH HAKABHBAGMEL?
He fomkmo HakasssaTh: 1) ABAHIT BHYTPEHHIIXE (,, Cogitationis
poenam nemo patitur.* 1. 18 D. 48, 19), KoTOpHIA MOTYTH OHITH
pascMaTPUBAEMEL TOJLKO BE OTHOITeHIN WX BIiSTHIA Ha IBARIA
BHbINif; 2) BUHE T TPEXOBE, KOTOPHIe CYTh HeH30BEHoe MoCIbI-
cTBie CIa60CTH YeI0BEYeCKoil IPHPOEE 3) TPEXOBE, KOTOPRE HII
TOCPEICTRENHO,, HU HEMOCPEACTBEHHO HE KACAIOTCH 00mecTBa,
1 BB HAKA3aHill KOTOPHIXH HHETO HE3AMHTEPECOBAND. Bapicka-
Hie 32 oTH TphXu HaJo0HO TPELoCTABHTH Bory. 4) PasmbMb
06pazoMs He CIBIYeTs HAKAZHEBATE IPEXOBD NPOTHBYIIOIO0-
HEIX'E Z0OPO,(ETEAsAMb, KOTOPEIA IO CYIECTRY CBOCMY HCKID-
YAOTE BCAKOe IMPUHYEKICHIe, KAKOBEL coeTpajaHie, WEIPOCTh,
0IaroapHOCTD.

$3%. Uro Kacacres OTHONICHis HARAAHIA KB IPECTYI-
NeHio,” TN M/bpbl HOKA3AHIA, JOLKHO 00pamATh BHEMAHIC HA
ABA OGCTOATELCTEA, TOYEMY M €D KAKOW WBILDD MEL HAka-
serpacws ?  IIpummma, 1O KOTOpoji TpUMBHACTCS HAKA3aHie,
COCTONTH BT TOMB, YTO BHHOBHIED 3aCIYHIID OHOE. 1B
COCTONTD BB 0IB3H, KOTOPYH MOKETH IPHHECTH HAKA3aHIe.
Hakazamie AoLKHO OHTH COOTBBTCTBEHHO BHHT, I 1€ JTOIKHO
npepsmaTh ed. Ho MOKHO HakasaTh MATYe, ecanon 9TO GHLIO
moxesno. Ilpu ompexbleHin BeTHYIHEL Hakasamig, CIbAyeTh
oGpamarh BHUMamie: 1) HA MOTHED IlpeGTYIIJIGHiﬂ; '2) Ha IpH-
YHHY, KOTOpas JorxHa OHLIA YAEPAATE OTD TpecTyILIeHisd, T. €.
Ba BONWINEY Cojepmameiicsi BE HEMD HECHPABCAIITBOCTI:
3) ma GOIbINEE ILH MEHLIIEe pacmorokenie ITPecTYNHIKA
yRIEKATLCA CTPACTSAMI M B3BLUMIBATE MOTHERL, VACpEHBALIIE
oTE TpecTyILienia. O BeImuNAS HARASAHIA KEa#HO CYAUTE, He

*
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TOABEO Ge30THOCHTEILHO, HO II II0 OTHOLIEHID ed Kb TOMY, KO-
TOpPHI JOLEEHD CTPAJIATh: 60 HIIp. ZeHERHAA MeHsd, TATOCTHAA
L8 6BZHATO, HITIET0 HE3HAYUTD 1A GoraTaro; —3Haks Gezyecrid,
YyBCTBUTENBHEIH /LA ICI0BEEA BECINATO COCIORLA, MAIOBAKEHD
A1 MPHHALISAAAL0 Kb HICHIEMY.

31 oTOr0 EKpaTRaro 09€pka BHAUMDE KAED 3aMbuaTeIbHEL
msrcmn D'pomis, Kacaomises OCHOBAHIA EaparelbHOl BIACTID
(kotopoe ONTD YeMATPHBAET® BB NI HakazaHid), IBI0 HAKA-
samif, 0(EEMA HAKA3YEMBIXD ABAHII I MbpH Hakasamid. ['ponii
TePBEIA U3B GHIOCODORE HOBALO BPEMEHN OTALINIB, X014 U HE
BIOIHE YAOBIETBOPHTEILHO, 3AKOHD IOPUANYECKiii OTDH HpaB-
CTBEHHATO.

2. CeaspreHas .

$36. Cemaent (T 1654), KoTophiii mumcars Bekops mMocIE
T'pouis (De jure naturali et gentium juwta diseiplinam Ebraeorum,
Londini, 1640, lib. 1, cap. 4), y4urs, 7ro Haka3aHle JOTE-

O OHTL COpasMBpseMO CB COBEPIICHHBIMD TpecTyIIeHIeND.
1816 ero—ydogaemsopende T OTHMIIEHIC LI “Cnpasaenie BITHOB-

Haro. 3akoHogaTeTs MOLEEHE ONPCALIITE CTENEHL HAKA3A-
His M0 MBPB ONACHOCTH M OOMECTRCHHArO HHTEpeca.

3. To66ecHs.

239, Togoecs (T 1679, Flementa philosophica de cive, Pa-
risiis, 1642, cap, 4, 19; Leviathan, Lond., 1651, cap. 28), ocHo-
BEIBAA TPOHCXOKIEHIE ofmecTsa Ha Z0roBOPE, BHIBOAOTE 13D
sero paBo Hagasania. Tawb Kags 00man 6e30I1aCHOCTh ECTE UBIE,
14 KOTOPOil I COIUHILINCE BB 00uIecTREO; TO AL OXpaHe-
Hist 970/ GE30MACHOCTI HE0OXO0[UMO HaKasauie: 160 TOJIBKO 0Ia-

41
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CEHIE OHAr0 MOXeTD 0GesmeyHBars mojeii. Ko ne xovers moen-
HOBATLCH BEPXOBHOH BIACTH, TOTH JONKEeHE OGHITH HARAZAHD
—— = : :
: 'Lﬁnpam obmecrpa. Harasamie pomkmo GriTe ompenhigeso
b 00PaNIeHiCM's i H
g PamENicMs BHHMaHIA HA Oyxymee fo6po: o Hakasamie,
Poé HE copasMEpAeTes €5 00MIECTREHHOK I0JB30I0, —HE-
copaBegtnno. Hagasaui 3 HIHH GO
i zauie J(OJLI?HO p ATH 310, GOJBIIEe MPo-
A00pa, KOTOparo MpeCTyIMHUED HaMBpeBalcs ZOCTHTHYTH
HOCPE/(CTROM': HETIOBNHOBAHIA U HeenpapeamBocry. LIEin maka-

4, TomMasisz

) 33.87 Ilo muknio Tomasia ( 1728; Instit. Jurisprud. di-
vinae Zab-m III, Francof. et Lipsiae, 1688, liber I, cap. 6, 7)
HakasaHle eCcTh 310 IIH CTPafanie, IPHIMHACMOS BECIIME 1:1113-’
LieMy BOIPEKH €ro BoMmL. Bo o0uems ucnpasaeniu rpaxians sa-
KI0YA10TCS I APYTis YEASHIBACMBIA IBKOTOPHIME M. TAKOREL:
y,qome'moper{ie SAKOHOMATENSI 33 HADYIIEHIe ero 3aKOHORE 1;
oGesmeyerie ReNPUKOCHOBENHOCTH Tpakians. Harasamie HOJIE-

HO
ORITH NPHMEHAGMO, Ha CKOBEO 5TO HYNO LIS MOJB3EL T0- -

cyAapersa. ITosTomy erbayers HAKasHBaTh TOMbEO ABmi
6pedubLa 10cydapemey W MOTYIIiA GHITH HempapIeHHERME. Tlo BT:::?;
upfrmrﬂs HE JOMAHEL OBITH HAKA3HBACME KaKT 6GBBPE;1[HLIH' iy
SHIst BRYTPEHHIA, MATOBAKHELA IpAaBOHAPYIIeHId, I IBANLA n 0-
THB.HLIK TEMT, KOTOPHIS COBEPIIAKTCA HE IS H30ERania ’Hafca-
BaHif, Eamm:,r HIIP. GIaroBOPHTEILHOCTD 1 YeIoBkKoMoGie. Bo
3TOM'L Tomiaslii pasabaaers mpkuie I'ponis. ITo HBBO3MOH£H-OCTII
HCIPaBICHIA HE Ab3fl HARA3HIBATL BHHB, HCTERAWINHXE H3E 06-
meii ﬂm,g&m TIOPYIF H CIYYaWIHXCA TAKE YACTO, UTO €cAl G5
;{aﬂasamau nxrs,-_ TO He OBLIO GHE HAAH KEME TOCTOLCTEOBATEH
b TAKHME BHHAMB NPHHANICKATH TOPAOCTH I H’e@r’aro;r,ap;
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soers. 'To e caMoe eIbIyers cAblaTh, KOIA 310 TaKh YKOpe-
HELIOCH, 9TO OHO (e3P MOTPACEHiA rocyAapersa He MOEETH OBITH
YHEYTOHKEHO, LI KOI/A YHCI0 NIPECTY MHIKOED TaK'h BEANKO, 9TO,
BB caydab Hakasauid HXB, CTPAHA 6puIa 6B obestogena. Be Ta-
KUXD CIy9adxb HOBOALHO, €CIIl NPABATEILCTEO MmocpeACcTBOME
3aKOHOBD IPiOCTAHOBHTS ysemmyenie 31a. Ha 00CTOATEIBCTER,
ABIA0IIL M3 IIIHIMT npuMkHEHIe Haka3aHid, — MMEHHO KO-
A ThIb HAKA3AHIA MOKETH GBITh APYTHMD 00pa3oM® JOCTHIHY~
1a,—ToMasili cMOTPUTD TaKD e KAKD I Tpouiit (333).

33 9. Taxs KaKD K51 HAKA3AHIA—II0IB3A FOCY AAPCTEA, TO
HT COOTBETCTBOBATDHTOH IIEIH,

HA CKOIBKO 3TO COIIACHO
HY®HO ONPeIb.IATH HAKA-
TaKifd, KOTOPELL

06pasb MCHOTHEHIA OHATO JOHE
T. e. JOJEHO HAKA3HBATE HA CTOJBKO,
3 T0ak3010 rocyAapersa. Iloaromy
SANIA, COOMEMMCMOCHNLLL NPECMYNACUANE, T. 8.
MoOT.N GBI TPLOCTAHABIIBATD IPe/pacHoI0KeHie Kb IPeCTyILIC
i, CIBIOBATEABHO JOLEHO 00pamaTh BHUMAHIE HAa Bak-
HOCTH TPECTYILCHLT I HA JIYHOCT, NPecTYHHIKA. BamHoCTB
IpecTyILIeHis 3aBHCHTE OTE €ro mpeAMera, ero Toc.IBICTBi,
1 OTD TOTO, KAKH TACTO OHO CIYTAeTCd. Yro xacaercd AHIA
IpecTyNHAKA, JOJHHO oOpamaTh BHUMaHie HA ero HaKIOHHOCTE

b TPECTYILICHIANT H BIETATIHTCIBHOCTE Kb HAKa3aH1Io.



. F/AABA I

Ogeprs raasHbiimiEXs YrooBubIXT Teapid, Havmmas
¢b Konna XVIHI phra.

OTABIEHIE I

Teopim ab6COLFOTHEIA.

A, Teopiu topugusecharo Bosmesgin (Kamurs).

340. 1o stuxs Teopili mauborke 3acIy:EmBaeTh BHI-
MaHIA Te0piA fopuatbiato WL anaaowuueckao BOIMEIAIA, BT Ipo-
THRYIOIOKHOCTE MAMEPIAbHOMY 603Me304i0 (1. 32). ITo—Teopia
Ranra (Metaphysische Anfangsgrinde der Rechtslehre, Konigsh.
1798, etp. 225 1 cabx). BepxopHoe HAYALO €CTECTEEHIATO 1tpa-
BAa M HCTOTHHED 00WAr0 IIOHATIA 0 mpaph, mo mukmin Kan-
T4, €CTb COrIacoBaHie BHBIUIHCH CBOGOAHI TEIOBEEA CH MPOAB-
JeHIEMB CBOGOXEL JPYIUXT Pa3yMHBIXE CywecTss. Brbmmaa
CBOGOJHAA ABATEILCHOCTL €CTH TPEGOBAHie IPAKTIIECKATO pa-
3yMa IIA OCYMECTBIEHisd HPABCTBEHHATO 3aK0HA. - Besw cgo-
f01HOiI XBATOTHHOCTH, YEeIOBBKE HE MOIB OB HALTCKAMIIME
06pasoM® MCHOINATL HPABCTBOMHBI NOBCIEHIZ. DTa CBOGOIA
HHIHBHAA, CONOCTABIEHHAS €O CBOGOJOI0 APYIHXE, HE MOEKETSH
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GriTh Heorparunuerra. OTCIOIA HE0OXOIUMOCTD BOHTH BB 00-
MIECTBCHHOE COCTOAHIe,—Bb KOTOPOMT Bk IMOKOpAOTCA BHENI-
HeMy TPaBOBOMY IPHHYEIEHID, W TMpaBa KakJaro onpexbie-
HHL 33KOHOMB T 00esNedeHH Hajgjedkamen cuion. HKam sl
umbers MpaBo TbIaTh BCE TO, YTO JEKHTE Bb coeph ero cBo-
GOJEI, OTPAHIICHION COBMBCTHHIMG IPOABICHIEMB CBOGOIEL
ApYTuXs 1h. TakEME 00pasoMs IOHATIC YroJ0BHATO 3aKO0HA
OTIMIACTCS OTH HPABCTBEHHATO : M TOTH M JPYTOi OCHOBAHEL
HA OPaKTHYECLOMD PasyMb, HO HE3ABHCHMEL APYID OTDH Apyra.
06BeMD TOr0, UTG IOPHIUYECKH BOSMOKHO , HECPABHCHHO 00-
mHpEEe TOro, Yré BO3MOKHO HPABCTBEHHO: MO0 BB IPABOBOMT
OTHOIICHIN YeJIOBBED MOIeTd ABEIATh Bee, 4ro HE HAPYUIAETD
o6BeMa puhimimeil cBoGOABI XPYTaro; OPUTOME BB IPaBh IpH-
HUMACTCS] B YBAXCHie TOIbKO BEBIIHGE HapymIesie.

344, Taxume BosspbuieMb HA TOCYAAPCTBO, NPUOIMKCH-
HEIME K5 B033pEHID Pycco, Kaurs, noromnss BEBINEE 0CHO-
BAHiE IPaBy, He IPHMBHILIE OHATO MOCIBA0BATEIBHO KD yIOIO0B-
HOMY NpHHYEIEHI. 9To Havyalo cay#uTs KaHTY TOIBEO
OrpANITICHIeMs YTOI0BHATO IPUHYKIGHIA TAKHME 00pazOMD,
YTO HTO TPUHYAICHIC KACAeTCA TOALKO BEBIIHIXE, T. €. SHCTO
TMpaBoBEIX® Hapymeniii. OGmecTBenioe Hakasalie ONHUPACTH
KanTs Ha BHCIICH HE0GXOZHIMOCTH, HA HPABCTBEHHOM® YOBK-
ICHIN U HPABCTBEHHOH mpHpoxb dweropbra; U JTaeTh HaKasa-
HIO, BB IPOTHBONOIOKHOCTE [PYIUMB IPABOBEING NpPHHYKIC-
HisMTE  (HIp. OGS3AHHOCTH BOSHArPATHTL BPEAH), HPaBCTBEH-
noe ocnopanie. Hakasamie ects xameopueckiti umnepamuss (Ge-
3ycaoBHO@ IOBEIBHIE) IPAKTHYECKAr0 PAsyMa, €CTh 603Aie30ie,
KOTOpO€ €CTh €JUHCTBEHHAd ANpiopuieckas MAesd, COCTABIAI0-
mad OYHIAMEHTH YrolopHaro mpasa. VIMmepartusb yroloBHBIH
HCTEKAETh U3b OOPMBl ILIH U35 AYXOBHOH OpraEmsaulim Ipa-
KTHUCCKAT0 pa3yMa; OHEL IPHCYINE 4dEI0BBIECKOMY YyMY.
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Kanrs me goxasars oroii ressl. Ipmroms ous He ompaBzals
HPaBCTBEHHOH HEOOXOAEMOCTH HaKa3aHid KAKh BO3ME3Jid, W HE
MOr'h ompaBjaTh en. Bn camom® Jbab, HH Hama HPaBCTBEH-
Hasg OIpUPOJa, HY ONATE, HI PeJurid, He YEasHBalTH Ha TAKYI0
HEPA3PEIBAYI0 CBA3h BHYTPEHHArO M BHEBNIHATO Mipa, YTOOH
HeoOXoNMO BHEIIHEe Haka3aHie cIBA0BAI0 32 BHHOH, H YTOO
BHBIINAA HATpaja cocTaBlaia focrosmie Fodpoxbkremi. Hobpo-
IbTelb ecTh caMa cel(l Harpaja; IpEXs caMs ceod HAKAIHBAeTD.
nea Bosmesgia mpeicraBisgercad HAMB, x0T | BhTH Takok
HEOOXOIMMOI CBASY MEHK /Y XYXOBHEIME H 3eMHEIMB Mipoms. Ilo-
9TOMY HeJIb3a YNOA00AATH 0GMIECTBEHHATO HAKABAHIA TOMY, 4T
HE CYMmEeCTBYETH, 2 HMEHHO MHUMOMY HEoOXOAHMOMY BO3jaf-
Hi0 BB BEICHIEM HPABCTBEHHOMT HOPAIKE.

342, Kaurs orBepraers BCAKYD BHBIIHION UHIL HaKa-
samia. ,Hakasamie mukorga He JOAKHO GHTHL CPEACTROME KT
JOCTHEEHIH Kakoro 6Bl To HH 6BL10 6Jara o6meersa WM 1pe-
cryminka. Harasanie Jo1EHO GBITH HAIOAEHO HA BIHOBHAKA TOTO-
MY, YTO ONh COBEPMINAB Hpecrymienie. UeloBLED HE MOEETH
OLITH CPEICTBOMD, HE MOKETH OHTh HMOCTABICHD Ha PaBHE CBb
BeIil: TPOTHEG 3TOTO OHD JANAUEHD BPOKICHHOD €My JImi-
HOCTiD..... Kemm 6w mapogs, SKEBYMIiH HA ocTpoph phimmica
OCTABUTH €ro W pascharsesd; TO MocAbAHil yoiiina, Haxogsmii-
¢ Bb TOPEME, JOIKEHS 0Ll OBLTE MpemwIe MOTHOHYTh, YTOGH
TpeTepnbTh HAKAzaHie, KOTOPOe OHB BacHyXKUIL CBOUMTL Ibi-
miens“. Ecmm 6 KauT® crars 3pbch Ha MOYBY OTHOCHTEIb-
HEXDH TEopili, MmO KOTOPHME HakasaHie HEOGX0AMMO AJS CO-
XpaHeHid OOHICCTBEHHATO IOPAAKA, TO OFB OBLIB Ol COLIA-
Cer'b CO CBOUMB BO33pEHIEMT Ha rocyAaperso (k. 340), mo koTo-
poMy ThIb FocysapeTsa ectb GesomacHocTs exunume. O ApY-
roif cTOpOHHI, CTpeMAeHie NOCTHIHYTH, HOCPEJICTBOME HAKa3a-
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HisT, HPABCTBEHHOE HCHpABICHiC NPECTYHHHEA HICKONLKO ne
YHIIEAETE 9eM0BBYECKoi AMYHOCTH.

843. Ocrornman maxasamie HA WACH MPABCTBOHEATO Boz.
MesZid, KauT® cuutanrs HyKHBIME OrPaHUYUTL €70 OfHmMI
TpaBoHapymeniaMy. Hayato TakoMy OIpamiricRio ons orpr
CKIBaeTE BHE BTOH LjleH, T. €. BE Hiek IIpaBa, COCTABIAIOMmIEL
TPOTHBYTIOX0/KHOCTE HPABCTBCHHOMY 3aKOMy. Hpusnagas, Epo-
ME TOro, 9TO0 HAKAILIBAHIE MAJIOBAEHLIXE TIPABOHAPYIICHIi I10-

Bel10 OBl CHIEOMT IATCKO, OHD NOJATACTE, UTO TOILKo my-

ﬁﬂgunga IpecTyIlienisa (mMoAlors, Epaka, paz6oii u mpoy.),
AOLXHGL MOJLIEKATH YTOJOBHOMY HARA3AMIN; YACTHHIA ko npe-
CTYIIeHiT (ENp. oOMAHL BH NPOLaKE) MoATedars TPak-
JAAHCKIME CYJAME: W00 TOABLO Ty 6 JTIHEL IpecTymieHis
yIpoxanTs ofmectsy. 3x5eh KanTs Bmagaert omsrs py, 0T-
HOCHTC.ILHYI0 TCOPID, 160 WEIb STUXH TCOPIH COCTONTY IIMEH-
U0 Bh OXpaHEHiM HPABOBAT0 HOpIIKA.

Omacioers, yrpomxanomas 00IECTBY 0TD IpeCTyILIeniii, co-
CTABIACTS IPHIUAY, IO KOTOPOH TOILKO TOCYZAPCTRY, IO MAK-
uio Kawra, eryxmurs npaso narazvisams.

B44. Bx ormomenin ympor nakazania Kamre IpHImMa-
€rh NpIHIUTE papencTea. Oma HE COCTORTTH BO Rirblnmcii oy-
KBATbHOH COOTBETCTBEHHOCTH HARARAMIT I HPeCTYILIeHiA, Ho
BL TOMB, YTOOB HaKasaHie GBLIO IPOMOPHIOHAIBHO, T. €., o po-
AY T CTeNerH, OTBbYaxo Buuk. Crytan, yrasanusre Rantoms,
OBLIN NPHYMHOW, yTo HEKOTOpEie (mmp. CmacoBmus BB CBO-
ens Yuebmiks, crp. 18) ommboumo mofaram, oyieTo Kauts
— OPHBEPHKEHENWS MAaTepilaitHaro Tamiona. Oaw TOBOPHTD :
»Y0liina ToMment GBHITH HAKA3AND cueprio. Bopr ammaercs
BCSIROH Ge30IIACHOCTH OTHOCHTEALHO CBOCH COOCTBEHHOCTH; Ck-

AOBATCILHO OHR HHYEr0 He IIM'BGT'I;, a X0YCTH KHTL: oatoMy
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TOCYAAPCTBO IOJKHO KOPMUTE €r0, IL Bb zambus TOTO YIO-

Tpe6IaTh €ro Kb paGoTaMb Kakb BPEMENHATO ILII TORHHCH-
maro pada. Hacmayomijii m meepacts MOTECHD GHTD TOL
BepECHS EACTPAUIIL copepuIaIiil CKOTOAORCTBO — H3RepHe-
Hil0 T3P 0GMmECTBA, TAKD KaKb OHB CaMB CABIAICH HeJ0eTol -
HEIMB YeI0pLICCTHA (Per quod quis peccal 5 per idem pumitur

et idem....)."

B. [JianexTuyeckan Teopia eosmespia (Tereir).

$4%. Dra Teopiad BEHBOAUTD HARA3a@ie BH BN TaJiOHA
13T JlafeKTHYeckaro Iponecca moudariit. Terean pasBUBaeT®
cpoe BoaphHie CALIYDOIIME 00paz oMb (Grundlinien der Phi-
losophie des Rechls, Berlin, 1838, § § 29, 82 m cabn.).

IIpaso eets ocymecrBIeHie cBob0gHON I pasyMuoii BO-
. Bosi, EApyMAlmAS 3T0 OCYMIECTBIENIe, BO3CTANMAL mpo-
THBTL NIpaBa, CTaBUTD ce6a Bmberh ¢ TEMH BB pasialb Ca-
Ma CB cofolo, I ecrh Hempapga. Hempapaa MOKETD GRITH TPOsL-
rag: 1) 1o0pocopberHasg MM TPAKIAHCKA, 2) ofmMams, I 3)
npecTyILIeHie (Haciiie , npunyxsenie). B mepBoMB CAyual
{{ 0N TI¥H CTOPOHH Te BO3CTACTH IPOTHRD NPaBa; HO K-
masg T0Jaraers, 4To mMberb ero 3a cefsa. 3abch IMpusHaeTCH
Bodsi OGMECTBEHHAS, I OTPUUAETCA TOIBKO HHANBHIyAIbHAA
Hampotups TOr0 BE o6Mauh HApYUIACTCA HE BOLL HHHBIT-
AyaibHas,— 160 oﬁmaﬁmaaemmifi 0JIAraeTh, YTO 3AKOHD BB OT-
HOTICHiN Kb MeMy He HapyuleHb,—a BOId o6mecrpentad. He-
IpaBia BB COGCTBEHHOMD CMBICIL €CTh mpecTyIIerie, KOTOpoe
He TOYNTACTH W IpaBa B €ro CymecTRb, HIl IIPABa Bb TOMD
BHAB, BH KAKONE OHO HAMT TpejicTaBIAeres ; CIBIOBATEMBHO
(OHO HApYWIACTT I OGLeKTHBEYI0 1 CYOBERTHBHYW CTOPOIY

_Ipaga.
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34@. Hempasra ecrsr orpmmamie mpasa. Iparo. kaks wk-
YTO a0COITHOe, HE MOKLETH OBTh YHHITOKEHO HENPABAOW
EOTOpag MO CYNIECTRY CRoeMY HEYTO:HA. C.IhgoBareipHo Hei
mpaBia JOMKHA OHTH YHHYTOACHA, I 3AKOHE NOCPEICTROME
BTOTO OTPUTAHLA (YHHITOLEHLE HEMPABAEL) BORCTAHOBICN . 310
MOCTHTrAMIIEe MPecTYNINEa , e TOALEO €aMo HO cedd cnpaj
BE/LIHBO, HO NPHTOMT OHO €CTL npaso camaro npecmyniura (?).
Tocemy 13 CYLIEGTBA IEHpaBibl I I3EL COOCTECHHOH BOJU
Wi (®UKTHBHALO) COTJAlleHid NPeeTyNHHEA CIBIYyeTh, dTO
corhaumoe NMB HAPYIIeHie TOLKHO OHTL YHHUTOXEHO. ilaﬂa.
Rafie cerh OKAzaHie IIoUeTa IPCCTYNHHKY I OpH3HaHie ero
CYILIECTEOME PA3YMHBIME, Takh KaKD OHDb IOJABEPracTeA 3aKoHy,
KOTOPEL 0'h CAMDB IPUSHALD. 3

B£7. IIap Taxoro ofmaro Bsrigia Ha Hakasamie ['ereas
IbIaeTh CIBIYIOMIC BHIBOJGI Bh OTHOWICHIN M/mpul NAKA3AHIA:

Yunuromenie NpecTYILIeHid ecTh TaliOHD BH TOME CMEI-
cab, 4r0 HAKA3ANie, PABHEIMB 00pasoMb Kakb U IpaBo, GyIy-
Yl BEBIHUMT IPOABICHIeM®, HMEeTH omperb.IeHHEI 10 Ko-
JUYECTEY W KAYEGCTBY 00BCME. OCHOBAHHOE Ha DTONTD TPEI-
CTABICHIN TOHICCTRO HAKASAWIA I IPECTYILIeHid He ecth BHEIL-
Hee, HO OIHpaeTes Ha IGIIOCTH MM BHYTPeHHEMT PaBeHCTBL.
Taxams 06pazoMs MEELY Kpaken, IIN rpademenD, I JICHEI-
HOIO Jlefein, I TOPEMHBIME 3aKI0YeHIeMD, MOKETH CyIIe-
CTROBATHL BHYTDEHHEE DABEHCTBO, T. €. HTH IOMATIA-—YpPaBHN-
TelsHEL. OmnpegblIeHie TAROTO PABEHCTBA B'b OTHOIICHIN KB pas-
HEIM'B TPECTYTLICHIANE HE €CTh 321272 QILIOCOPIL. 315CE HE,BO3-
MOHO TOMOERNTH 00IEee Ge3yCIOBRHOE NPABUio. Pazyms Mo-
4ETH TOARKO IPHOJM3HTEIEHO OHperbIATh TAK0E pABENCTBO,
rblag ONBHRY IHpecTyiIeHid = o6o3Hagsad COOTEBICIBCHHOE
eMy HakasaHie. A
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B48, Ira ICKYCTREHIO I HEACHO MOCTPOEHHAS TEOPid BHI-
BOJUTE HOHATIE 0 HAKA3AHIM NOCPECTROME JOTIYCCKAr0 Iponec-
¢a, OTHUMAS Y HETO BO3BHINIEHIOE HPaBCTBEHHOe ocHoBayie. He-
00X0,[UMOCTh HAKA3aHIS OCHOBEIB2eTE I ereab Ha HHUTOXKECT-
BE IpecTylenis, C.abIoBaTeIbHO HA HEOOX0/MMOCTH YHIYTO-
FEHIS ero ¥ Ha COTJalleHill Ha TO NPECTYNHUEA. Y HHYTORITH
10, uTo yi:b sBHIcCE, He Boamomuo. UTo me Kacaeres coriacif

 IPECTYNHIEA, OF0 COBEPIIENHO @UKTHRHO. ['panuna yrosopmoit
H TpaXjaHckoil HempaBgsl oMMG0YHO 0Go3Havena I'erereMs.
CoracHo ero go3spiuin, CIBI0BATO GBI BeH YMBIILIERHEI Ipa-
BOHAPYMIEHIA, COCTABAADNIA TPakJaHCKIe TPOCTYIEH, OTHECTH
KD 00JaCTH yLOIOBHEIX'T TpecTymiewiit. Pasphmenie mompoca
0 KagecTsh M KOMIUeCTB: Hakasamwis I'ereln cosepmenmo me-
RII0Y3€TD 3B Chepsl euiocoein. Hakomens oTHomenie ofnmek-
TUBHOH M CYOBEKIHBHOI CTOPOHBI IPECTYILIERiA ompeghie-
HO WMB HedcHo. BHuManie ofpameHo npemMymecreHHO Ha
IepBy .

B. Teopia Gomia Boswesgia (IIras).

B89. lllrars (Philosophie des Rechts, Heidelb., 1856, I,

§ 54 mex; IL, § 183 men) manaraers cBoio Teopio ma OCHOBAHiM
omtocodiu Hlermmmra.

I‘ocyﬂaycrao €CTh YUPexEIeHIe, OCPeICTROMT KOTOPATO, 110
YIHOIHOMOWIO (O0&ID, HOPLIOKE GowiH IOKEND GHTH coxpa-
HeH'h BHLIIHUNT 00pasoMs BB obmectsb. Kaks coepa mpae-
CTBEHHOH ABATEIBHOCTH TOCYZAPCTBA €CTh BHBIIHAL (npazo-
Bad ), TaE® U EapaTelbHoe IMPaBocy lie ecTh puhmmee. Hopazors
Bb IOCYIapcTBE M BIACTh €10 MOI'YTH OHITH HAPYIIAEMEr TOABKO
BHBIIHUME AEAHICMD, T. €. NPECTYNICHieMb, i — BO3CTAHOBIL-
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MBI TOIBKO IOCPEACTBOMS BRBINIANO OIU3MICCKAr0 CTPAJAHISL.
OTa BB CIPABELIHBOCTH II0 CYIECTBY CBOEMY JMOIHKHA
VI0I00.IATHCH crpasefmmBoCTH Gokieil. Locyiaperso IMLETS,
HE TOILEO NIparod, HO I 0043aHHOCTE NMPHMEHATH BHBONTIA HAKA-
3aHIf, TAKD KAKH OHO NPHU3BAHO COXPAHATL BHBINHIL sruTecT
gift mopszoxs Ha 3eMrb. Eeam OH rocyiapereo OFLI0 TOJBEQ
BHBINEAA accomiauis LIS quIOB'EIIeGEHX’Lj mwhiei, To OHO HE
MOTAO GBI IHINATH GIATE (RU3UE, cB000IA), KOTOPHIME OHO €aMO
e HagbasieTs. XOTA HAKA3aHie ecrh HEoGX0AuMoe MocabiCTBie
IpeCTYILIeHis, yKazaunoe CHpaBelIUBOCTI, OAHAKO Kb OHO
CIYKHIL W APYTEMB WhIAWE (0OmEcTBEHHAA 3AIMUTA, MPE-
yIpexigHie, yeTpamenie, HCIpaBIcHie NPECTYMHUEA U BOSBEL-
ITeHie HpaBCTBEHHOCTH HapojoHacetenis). Ho ot mbmr He co-
CTARIADTE OCHOBAHIA HAKA3AHS, 2 TOJILKO €ro MoMeHTsl. Onpas-
Jamie ero ocHOBANO Ha ATOJHETHYECKOH (8e3ycIoBHOH) Heos-
XOZUMOCTH 3arakedis BUHEL NPeCTYIHHEOME.

850. Il31 taxoro momsatis roCyJaperha U KapaTelbHaro
IPaBOCY 1ifl BHITEKAETH MOHATIE npecmynaeniz M €ro obzems. lpe-
cTyILIeHie ecTh Hapyllenie BIACTH 3aKOHA H LOCYXApcTBa Kakh
BIBIIHSATO STHUECKATO HopAAka Ha 3eMrb. Kb oroMy BmbIIHE-
MY NpaBOBOMY MOPHARY MPHHALIEHKATD: NENPHEOCHOBEHHOCTH
IMIYB M COGCTBEHHOCTII, IOPSI0KD Bb CeMeiicTBE, 6hI1 TocyIap-
cTRa I mepKBy.  IlosToMY HE BXOZATH Bb 00TEMB IpECTYI-
JeHis:

1) BesnpagcmseHHOCMY 1 1PIOTS. 31bch MOmeTs HMBETL MECTO
TOIbKO TOIMIeHcKoe BIHCKauie, Al TPeIoTBPAIeHis codiasia,
HO He yrooBnoe Hakadamie. Tawh HBAHCTBO, Ixenpueara u 6o-
roxy.eHie,—Ha CKOIbKO OHM HE HADYMAITD 00IIECTBEHHATO I0-
PAIKA, ~ COCTABIABTH TOIBKO IPLXE.

2) Hoauueiickoe napyuenie. 0o HEHAPABIEHO NPOTHET JECH-
TH 3aMO0BOJEH, I NOTOMY HE €CTDh HEIOCPe CTBEHH0E Hapyluenie
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TPaBOBaro MOPAAKkA, a TOILEQ HOCPEICTBEHHOE, TAKD KAKE OHO
COCTOHTT B HEHCIOIHEHIN I0BeILHil rocyapeTra, Kacalmuxces
obuiecTBennoli moap3sl. Hememodnenie TakuxX® moBerbmifi Mo-
HETH OHITL HAKABEIBAEMO TOABKO NOIMNEHCKNME, HO HE yro-
JOBHEIMB HOPAIEOME.

3) Henosunosenie m wpascoanckas wenpasde. Ilpectymierie
€CTh BCETJa MOJ0FHTe.IRHOE HAPYIICHIe TPABOBATO MOPAAKA; HE-
HOBHHOBENIE @ M IPaikJaHckas HOMPABIA COCTABIAKNTD TOIBEO
OTPHLATE.ILHOe HAPYIIEHie, HIP.: HeE03BPalIeHie /APYTOMY ITpi-
3HAHHOH eMy CYAeOHEIMG pBIIEHIeMT COOCTBEHHOCTIH HeABEa
Upers HAYaIbCTBOMB, HE CMOTPA Ha CILIAHHE BEIBOBE; IPak-
A2HCKIfl 0GMAHE IOCDEICTEOMT COKPHITIA HELOCTATEOBD mpo-
JZ3aHHO Bemw.

331. Hakaszanie ecTs 210; BH TOMT COCTOMTH IOHATIE Ha-
kasanid. Boma momers 6mTL mpeogorbHa BB ed CYHIHOCTH
TOIRKO TOCPEACTEOM® IOIBEP/ReHid ed eTpajamin. Takoe 310
COCTABIACTD CMEPTHAA EA3Hb: HOO CYMECTBOBAHIE €CTE TO, Yero
BOIA NpeuMymecTBeHHO Kelaers. Kpomb Toro Takoe 1o co-
CTABIADTE: YACTUIHOE YHUUTORCHIC CYMECTROBAHIA (H3yBhye-
Hi€) ¥ TEICCHOE NAKA3AHIE; JIIIICHIC CBOGOIH 1 TecTy. IIpago-
CyAie Tpedyers, yTo0s HakazaHie GELIO0 COOTBBTCTEEHHO CTEISHH
suEEL OHO TPEGYeI's HTOr0 Cb TAKOI0 %@ HOYKIOHHOCTHIO, Ch Ka-
KOI0 TPeOYeTH caMoro HakasaHis: M0 LI NPAROCYif PABHEIMD
06Pa30M's BAKHBL I HEUPHKOCHOBEHIOCTh MOPHAKA B rocygap-
CTEL I HONPHKOCHOBEHHOCTE NI, HA CKOIBKO ONO HERIHHO,
Bemranea npecrymienis saBUCHTD, OTHOCHTEALHO €r0 06HEKTHE-
HO# ¥ CYOBERTHBHOII CTOPOHEL, OTT CTEmeH: HapYIIeHis I 0Th
creneny BUNK. Crement NpaBoHaPYINEHIS 3aBUCHTE: 0T Kate-
CTBQ HapYIEHHAT0 NPaBa (UPECTYIICHIA NPOTHRE AU, U IHI-
HOH HENPUECCHOBEHHOCTH; KPaka CO BAIOMOMD BB OTHONICHIIT
KB IPOCTOH Kpawh W Ip.); oTh moeabicTBia rhamis (corepre-
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nie, MOKyMenie); o7s MPUINEHOCTH [5ANA BB OTHOUCHIH Kb HA-
PYUIEHID (BHHOBHEES, TOCOGHIKD, W 0polL). CTemeHb BUHH 3a-
BHCHTE: OTH CTEIEHI CAMOONpeThIeHia BOIN;, OTH Poja ed Ha-
IpaBieHia (YMEILIEHHOCTh H HEYMBIILIEHHOCTD); 0TS €5l HANpd-
weHia (00IyMaHHOCTD, 3alalpulBOCTh). Takof moCTeHeHHOCTH
IPEeCTYILICHIA OTBRYACT S NOCTENEHHOCTD HakasaHid. ‘Iro Kaca-
€TCSA KGuecmey Naka3anili, caMbld COOTBLTCTBEHHEIT CYTh: CMEPT-
Has KasHb, TOPEMHOE 3aKI0UeHie I U3EHATie U3b HOLH OXPAHEL
sakoma. Uro Racaeres KOAUNECBa, 'TO HeIb3d ONPeLRIHTL JUId
KamIaro IpecTymleHid H3pheTHOH MEDH, Kakh OesycIoBHATO
TpeGonania empaseLmpocry. 0JHAKO B CYMECTBYEIS HPHO.Li-
suTe[bHAS Mbpa M B3aHMHOe COOTHONIeHie mpecryiltenii. Crb-
JOBATEIFHO MOMEHO OHpeXbIATh OTHOCHTEIBHYID CTPOTOCTH HUIM
MATKOCTL HAKAa3aHiff, HalaraeMEXD JAHHHME IOJOEATEILHHMT
3aKOHOJATeIbCTBOME.

B32. Ira Teopis NpeICTABIAETE MHOTO CO.MMMEHIA CB HPeE-
HUMH TEOPIAMH (0KifA BosMesiid U ¢b Teopieit I'erena. Teopin
Il Taxs, ocHOBAHHAA HA YUCTO TEOXOTHYECKOH (IO BETXOMY 32l
BETY) TOUKE 3pBHis,—Mal0 CaMOCTOATEIbHA; HO 32 TO OHA IPOBC
IeHA Ch JOTHYECKO MocabioBaTessHocTb0. UB ApyToi cTopo
HH, ona CXOJHA € OTHOCHTELHEIMU TEODIAME BB TOMB, 1UT_
mocABAHIA TOKE HANPABJICHH Kb COXPAHEHIO IIPABOBAro II0
paara. Ho oHI IpH3ialoTs HEO6X0UMOCTh HAKA3AHIA, HA CEOJBLO
OHO II0J€3HO [IIf OCYIecTBAeHid 5Tod nbmi. Hampormes Toro,
Mltafp cIOTAeTs HAKA3AHIE HEOOXOIUMBIMEG IPOABICHIEMT
CIPABeINBOCTH M YEPBIIeHieME: aBTOPHTETA HPABOBATO IO-
priKa, EOTOParo Ipejcrasurels—rocyiaperso. OHO JoI%HO Ha-
Ka3LIBaTh, TAKB KAKD OHO JOLKHO OHTH coepow mpasa. llraas
cﬁarpum HA TOCYAZPCTBO I TPABOCYAle Ch TOYKH HIEATLUATO
COBEPINEHCTBA, K'H KOTOPOMY FOCYJAPCTIBO [O.KHO CTPEMHTHCH:
Ons saﬁlsmaem, 4TO 9Ta CBHTIAd CTOpOHA HEPAZPHIBHO CBA3AHA
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CH TEMHOI0 CTOPOHOW IBICTBUTEILIOCTH, Ch HECOBEPIUICHCTEOMD
H IOTPEUIAMOCTII JelopbIecKkoif Mpupoisl, — BCIBACTBIC KOTO-
PHIX'D NPABOCYie MOKETD OBITH OMMGOUN0, rOCYAPETBO iKe He
MOKETS CUNTATLCS HaMBeTHUROMT fokecTra. Iocymaperso, ro-
Bopst sission®s 1l Taxa, ecTs nocpeeTByomasn CTyIeHb MEELY
JKUBHID TPIpPOb], U HApeTBoME Gominms. IITann cawtn goka-
smﬁaeT'B ¢III00YHOCTL CBOEH MCXOIHON TOYEH, Takh Kakh OHB
IPH3HACTD, UTO CYNECTBYeTH HPHOMSUTENbHAA (HIM, COG-
CTBEHHO TOBOpH, HeJocTaToyHAdZ) Mbpa Hagkasamid. Moo an
cIHI0BATEABHO CHPABE/IHBOCTD, —UMENIIYI0 TAKOE IIATEOE M3~
MBpenie Hakasamis,—HASHBATD BHIIIEN 001N CIpaBe/ L IIBo-
erio ma 3eMab?

OTIBIEHIE II

Teopim OTHOCHTEIHHEBIA.

A, Teopiu, wmFiowin rnasnoio ybniro obiwecrsennoe Gnaro.

1. Teopim yerpamenia (Pnianzxiepn, Defiepbaxt).

353, Dro caMad Goraras OTPACIb YTOIOBHHIXE CHCTEN.
i1 Teopil HMBIOTEH OEIBI0 yerpailedie TpeeTyIHuKa 1 BCEXb
rpamaans. IpuToMs 01Hb KEJA0TT YeTpaleHis HoCpe CTBOND
prevaTIbHisA, BR3BAHHATO CTPAJAHLAMI IPECTYIHUK; APYTid—
HOCPEICTEOND IPEeICTABICHIA 00T yrpoKanMENDb HAKASAHIN;
OCTAIBHEIAL TOCPEJICTBOMB TOro M jpyraro. Beb atm Teopin
IpeiCTaBIANTS JBE TIJAaBHHA TPYNOH: yCTpamremie mocpei-
CTBOM'D UCNOUHEHIA HOKG3ANIA LI IIOCPEICTBOMD §ipo3bl OHbIMS.
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85 4. Ileperiii, KOTOPEI pascy#IalEs 00h YCTPAIIEHIH IIo-
CpeJCTBOMT HCHOJHEHIA HakasaHid, sro—PuiaHgmiepnu
(Seienza della legislazione, 1ib. 111, ¢. 27). OHE roBOpuTH MEEIY
OpOYHEME: UHIb YTOJIOBHATO IpABA COCTOHTE BB YIepHKaHin
BHHOBHATO OTDH JalbHbHIIaro HapymeHia oGIECTBEHHATO HO-
PAIKa, H YeTpalleHie JPYIUXE TOCPEICTBOME BIEUATALHIA,
IIpOH3BEXCHHATO MOHECEHHOX BHHOBHHIME kapol. CaMHa coor-
BETCTBEHHEIA HAKA3aHIA CYTh TH, KOTOPHELA,—IHPH COXpaHEHIl
HaJlexamel IPOMOPIiN, — IOCPEICTBOME EBO3MOEHO MAJaro
CcTpajamisl JOCTHrAalTH BO3MOKHO OOAbIIAre yaepmamis Thx®,
EOTOPEI® HPEJPAacHOI0KeHH KTH COBEPUICHIN TOTO #e IpecTyI-
JeHid. ITa Teopid KEPTBYeTh CIPABELIHBOCTRI0 15 YroJoBHOM
TOJUTHKH B CYHTACTD YeI0BBEA IPOCTHIMEG OpYAieMD CBoOel mwh-
. Jrta Whib PBAKO MOKETH GHITH ZOCTHIHYTa: 60, KpoMb
CMEPTHOH KasHM, IIOYTH HAKAKOe APyroe HARazamie He HCmoJI-
HAeTed ny6auyno.  BrpoueMs 3aK0HOIATEILCTEA CLIOHAIOTCA
Bce Gorbe u Gorbe Kb MCHOJHEHI H 9TOT0 HAKA3AHIS BHYTPH
TIOpeMHaro 3fania (#. 254). Buis crpagamili BEHOBHArO phiko
TPOU3BOAUTE HEJAEMOe BTOI0 TEOpien BIigHIe, TEME 0o1ke, YyTo
3pHTEIN HEe MOTYTH TOYHO 3HATH BHHEL IIPECTYHHUKA I €A 06-
cToATeabcTBE. OOHKHOREHHO TaKoH BHIB BO30YKIAETH COCTpa-
Aamie, HIM e HAPOJOHACEJEHie Kb HEMY HPUBHIKACTE.

8355, Mucap yerpamenis IOCpeACTBOME YIPOSEL HAKA3A-
HieMB, X0T4 J0ocer’s MOUTH 06IIeIPE3HABAEMY 0, PA3BHIE HOCTS-
ZosateasHo PefiepGaxs, Taks YTO €ro MOKHO HA3BATH OCHO-
BaTeleM® 9710d Teopim. Pascymzad o ToME BB COYMHEHIAXD:
»Anti- Hobbes oder iiber die Grénze der Lochsten Gewalt und das
Zwangsrecht der Burgerg. d. Oberherr (Evfurt,1,1798, crp. 201—
226)“ u BB , Revision des peinliches Rechts (Erfurt, I, 39—61),
OKOHYATeIPHO YIPOYHIE CBOE BO33pEHIe BE , Lehrbuch des pein-

lichen Rechts (1801 ., § 8 m cabn.)*.
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151 TOCY/apPCTEA —COXPAHNTD BAKOHHEI IIOPAIORE. Bes-
K0€ HApYIIeHie 3aROHA IPOTHBIO IBMI ToCYIaperna. Tocynap-
CIRO UMBETH HPABO I 06A3aHHOCTL MPSAYNpPERIATE HpeeTyIlie-
mis. CB TOI0 IEIBI OHO AOMKHO YIOTPeG.IATs dUMIeCKoe TpH-
Hy:&JeHie, Fpefure cTpyouee (Hamp. MoCPeaCTBOM 00y3anig
QUSMICCKIXE CILI IIIA, YCTPeMIAOMATOCs HAPYIIITh 3AK0HE)
I TTOCHBIyoImee (TpuEHYANTL KB BOMATPAKACHLIO MPIIHHEH-
naro Bpeja). Ho omsmueckoe mpUEy#enie HE BCCIIA BB CO-
CTOAHIN NPEeIOTEPATHTE NPABOHAPYIIEHIA, HANp. CCIM OHIL Ka-
CAITCS IIPARB HEBOBHATPAIUMBIXT (:KIZHD, 210poBbe). IloaToMy
HCOOXO M0 eme NpHHYKACHIe Apyraro poja, KOTOpOe mpel-
YUpewIa10 651 IpecTYIIeHis BO BCAKOMD clyuab, Gess mpel-
TOZ0KEHLT CBEABHIL 0 IBIHCTBATEILHO YIPOEAOMEMD IAHHOME
npeeryntenin. TakoBo—ncuzoxoueckoe npuryacoenie, COCTOTIEE
BB IOCEICHIN BhH KUKIONE YOBEAEHids, UT0 cOBepuIeNie UMD
TPeCTYILICH A HEMIHYEM0 TOBEACTT KT HaKasami, T. €. Kb 31y
Goapmeny YbMB HEIPIATHOCTD, BLISBAHHAL Tey/I0BIeTBOpemieNs
BICYCHII KT MPECTYILICHID: MO0 MCTOTHHED BCAKArO IpecTy-
JeHisl €cTh YyBCTBEHHOCTh, T. €. JKeIamie focTaBuih cedh ya0-
BOJLCTRIE, Kakoe BHHOBHHER HAALETCS OCYWeCTBHTL IOCPCI-
CTBOMT MPECTYILICHIfA.

256. PeilepGaxs Malo 00pamATs BHUMAHIA HA 007eMS
YTOIOBHATO PaBa, TAKE KaKh MOJORATEIPHOS TEPMAHCKO® 3aK0-
HOJATEILCTBO He TPEACTABIAI0 Bh OTOMD OTHOIIRTIN 0COGEHHAT0
coMHEEBHIA.

HaunGorbe saubuarerso b cmerent Qeiiepfaxa phmesie
BOIPOCA O MIBP/H RAKA3AHIA, ripemii(mecmeﬁﬂo BE OTHOIIEHIN
cyOBeRTHBHAIXD 0CHOBaHIIT Hakazyesoctn (Lehrb., §103 1 cIBI.).

Beamymna OMACHOCTH, YIPOKAONIEl 3aKOHHOMY MOPAXEY
OTE TpecTymieHid, AOLKHA GHTL MBPHIOND A onpebieHisd
BEMTYHHE HakazaHid. UBMD GOApIIe oTa ONACHOCTD, THMD 60Ib-
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me ToImiEo GeiTh Hakazamie. OmacHoeTh IhsHiA MOKETE GEITL
onpesbAAeNa 10 BWENINEME CBOIME MPIZHAKAMD (KOMITCCTBO
ABANIA) W 110 HCHXOJIOTHIECKHMT MOTUBAMT (KATECTRO ABi-
fif), T. €. O OTHOIICHII K CYOLeRTHBHOIL I 00HLeRITIBHOM eT10-
pout. OOBEKTHBHEIA OCHORAHiS HAKAZAHIA BABHCATH OTH BAZ-
HOCTI TPe/METa TN HAPYUIENHAro Mpasa, OTh OTHOMCHIsA MEk-
Ay ABiicTBIEMT U HOCIBACTRIEMD I OTF poja ABiicTEid (cTemenn
yuactisa 8L npeeryiienin). CyGhexTuBiublsl 0CHOBANIA HARA3Y-
€MOCTH COCTOATE B OTHOLICHIN BOIN Kb ALAHID; HOITOMY 310€
Hamkpenie Goake HakasyeMmo Hememnm medpemmocrs. HeGpei-
HOCTEL THMT GOJBIIe: YBMTE Jerde AbaHie, IOCPEJICTBOME KOTO-
paro MOEHO ORLIO M3OBIHYTH €5, —TbMB THCHDLE CBAD MOy
AbiicTRieMs TpeCTYNHNEA T HADYIICHIEMD 3aK0HA;—TEME 6o~
1he, 10 MOBOAY O0COOEHIEIXE CBOUXD OTHOWICHLH, ITpecTyIHIES
OELID 00320 OHTL OCMOTPHTECJLHBIMG. 3M0ii yMBICCIB 0Gpa-
syercs 3B UYBCIBCHHBIXD MOGY:HACHiH BOAM. Hagasyemocrs
VBCAMYUEBAETCS MO MEPh OMACHOCTH OTHXB MOOYHICHIk. Cre-
enb X5 ONACHOCTH 3aBICUTD: OTH BXD HAIPRCHIA I CTENEHI
IXT CHIH--0TH HXB NPOIOLEHTEILHOCTH, T. €. OTh CTEHEHI
IXT 32aE0pPEUhA0CTH BE YME;—O0TE HXD 00BeMa, T. €. OTH TOro,
Ha kakD 3HANNTEIRHOe KOJHYECTBO HpABOHAPYLICHIH Hampae-
JeHpl HTH MOOY:EAEHIS IO CBOGMY CYUIECTBY (Lehrb., § 116
I CIBL.)-

$57. Teopin Pefiepbaxa, WiH TaKDb HASHIBACMAT Meopri
REUTOJONNECKAI0 NPUIycOenin, OCHOBALNA Ha OMUGOIHOMT Tpe-
crapieniu o gelopbueckoii mpupoxb. Eemds yrposa makasa-
HieME MOTIA YACPAHBATH OTH NPECTYIIEHIH, TO HHKTO HE CO-
pepmars 0ot uxb. Crpacts, BOBIEKAIONAL BB mpecTynienie e
paseyzuacts. Ilo Géapmeil yacTH NPECTYNHUNT HATACTH Ha-
Aeiky HA 0e3HAKA3ANNOCTD, T. €. YT0 Ibanie ero He 0y1eTs o6ma-
pyseno. IIpiroas TPYAHO TMOAATATD, YTOOE! REak/[bli e TakoI0

43
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TOYHOCTIK) 3HATD 3AKOWH, YTOOH BT JAHHOME CAYYQh MOT'E OTIpe-
ABIUTE, OYyJAETH AN yTpoikalmee eMy HakasaHie IyBCTBHTEIL-
Hhe Hekeln Juulenie ceds NPiATHOCTH, OEHAAEMOIl OTL CoBEp-
menig. Taks Kakh M0 310l TEopinm NPEHMYIECTBEHHO XLIO
BAETH 00 00y3/aHil YyBCTREHHEIXE MOX0Tel, To 0HA HEmoers-
AOBaTE]bHA, €CIU 0DpAlACTS BHHMAHIE HA OOBLEKTHBHEIA OCHO-
Banisn Hakasyemocti. Hakomens srTa Teopid BeIeTs Kb CTPO-
TOCTH BB HAKA3AHIAX'E: COLIACHO eii, ThME BEpHEe MeuxoIormIe-
CKOe TpHHYEIeHie, T5ME 0oqke CTPOTH HAKAZAHIA.

I1. Teopim mpexympemzenis,

1. TEOPIS YACTHATO HPEAYHPENAEHIA (I'poipMant).

358. 9ra Teopis OCHOBHBACTE: IhIb HAKA3AHIA HA Mpei-
ynpe:senin OyAymuxs HPaBOHAPYIIEHiii cO CTOPOHEI MpecTyi-
HUKA, H COLIACHO TOMY onpexbisers MEpy Hakasamid. Bs mpo-
THBYTOJ0KHOCTE ®eliepiaxoroil Teopin obwaio upedynpeo;éaem}e
AT yempaiuenin, IN0me T5AbI0 TpeIyIpesuTs MPecTyIIenis
BOOGIE, T. €. YCTPAIHTh BChXB, 0TA TEOPid HABHIBACTCA TEOpieln
ugemnao npedynpescdenin Wan yempawenin. Ilo TEME ke mpvn-
HaMb, 110 KotopeinE: Delfepbax® cumraeres TROPUOMSE TEOpin
TCHXOI0IIeckaro NpHHyEeHIA, I'poasMana Mokno Hasears
TBOPUOMD Teopii npepenTHBHOH. OHB WBIOKHIL €1 HA-
qara Bb Grundsactze der Criminalvechtswissenschaft (Giessen,
1798, § 1 u eabr.). Cojepmanie HX'B crbgyoiee:

359. led saonHaro nopsigsa Tpe6yeTs, 4T06% HHKTO He
OblIb O0WEEHD BB CBOUXEH NpaBaxb. KB 5TOMY JOMEHA GHITH
yerpeMieHa Boid kakgaro. Korza mbTs coMmbiia, uTo 1akoe
pacmojoiieHie BOAH HE CYUIECTBYETH, HPOMCXOJAMmEE OTCIOAA
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IpPeNATCTBIe 3aKOHHOMY COCTOSHIID T CBOOOLE, MOMMHO OHTH
yCTpaHeHo IOCPeJCTBOMD TpuHY#JeHid, 6e3b KOToparo 3aKoH-
HeIiE TOPSIOKD HE MOTE GBI CYMIECTEOBATE. 3akoHs [03BOIACTT
IpUNYEeHie, He TOAbKO CIbAyomee 3a HAPYIICHIEMD, T. e.
npunydcdenic K5 603H@IPANCOERTI0, HO M npunyscenic npedynpedu-
me.apiioe, KOTOPO@ COCTONTH BT YCTPAHEHIM yrpoxaouiei omac-
jocTH, TpeTolarad, 4T0 TAKAfd ONACHOCTh HECOMHBHHO CYIC-
CTByeTh. OTA OIACHOCTH MOKETDH GHITL GAM3KAA HIW OTJANCH-
wasi, COTAacHO TOMY M NMpHHY#JeHie MOKETH OHTHh WIN Cpej-
CTBOMD HEOOXOAUMOI 0G0POHE, WM Ke IPeIyNPCAUTEILHRIMTE
H]’JI[HYJELH,OHiGM’L BE ThemoMs cMblcah. HecoMEEHHOCTH yTpoKa-
Jomeii ONACHOCTH 0KA3HBAETCA H3h HPOTHBOIARONHATO odpasa

JhiteTBis.

360. 151, nperynpe uTeIsHaro IPIHYK/eHiA—Bo3CTa-
HOBUTH CBOGOIHOE 0T OTACHOCTH COCTOsIHIEe. ITa NEIb MOKETH
OBITH [OCTHIHYTA ABOSAKUME 00PasoME: MOCPEICTEOM®B YHITO-
eIl QUIMTeCKOil BOIMOKHOCTH IPAROHAPYUICHIA (cMEpTHAT
Ra3£1131 [OEIBIHEHHOC BAKIOYEHIe LN M3rHAHIC), I MOCpel-
CTBOMB yCTpAmICHis npuMbHeHieND Ipyruxs Hakasamii. Co-
IACHO TOMY, HPHEYEACHIE MOKCTE OLITH PU3MIECKOE HIM TCH-
sirueckoe. 1lepBoe JOLKHO COCTABIATH HCKIOUCHIC, KAKD HPH-
whigenoe TIABHEIMG 00pazoMs TOALKO Kb JHUANE, JIMICHILING
cBoBoioii Boom (cyMacimefuie I IpoY.), BIOPOE &6 —MpPaBILIo.
Ilenxnueckoe MPUHYKENie J0LEHO BO3OYHIATD npeofoaBBaln-
niee BHeYATHBHIE HENPIATHOCTH, BLITERAIOMEi W35 HAKABAMisl;
B IPOTHBHOMT cayda® yerpareHie mpecTynHiLa, xcaR:L cymie-
cTBa ThIeeHAr0, GELIO OBl HCBOBMOKHO. JT0 MPHHYKICHIC L0IK~
€O CYMECTROBATH HE TOALKO NOCTE coBeplIeHifA, HO U JI0 COBep-
\IeHiA MPeCTYILIeHLd, T. €. J0JKHO GBITH He TOJBEO YacTHOE, HO
(BemoMorarTelbio) I ofuee.
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864. Bonpocs 06w obseans yioaosnaio npase Fpodbmant
HOHHMAETE TAROMT 00pasoms (Grundsaetze, § 16 u cab, 2
Ausg.), 4TO MpeCTYIICHIAMI CYNTACTE TOILEO BIEIIHIA CBOGO-
AHBIA ABANIA, EOTOPHIT HE08X0/LHMO TPeOYOTH HAKa3aHisT WIH
npexynpeiureapuaro 31a. IlosTomy makasamie meroaMomio
TaMb, TAL OLIL OPeIVIPEXIeHIT MOKETE GEThL AOCTHTHYTA
11 Ge3h Hero, iaup. TAE PpakJAHCKIA HOCILICTBIA IpPaBoHAPY-
IIEHiA COCTABIAMN OB ABHeTRITEIRHOE 310 ATs BITHOBIIIKA, MO~

Irymee Bo30yIUTh BH HEMB npeogoabraomee Brevarihiie He-
HPisITHOCTIL.

B63. Mupa naxasanis. Coraacno gposromy HPHHY % [eHIIO,
CIIMICCROMY MTICHXINCCROMY, HARASAMIA GHBAIOTT ABOAKATO o~
J: a0COOTHRLA 1 yeTpamirre sk, Ilepesia coctoars Bs CMEPTII
PUIIMICCKOH LI DA IAHCKOIT (HORM3HEIOE SARIOICHIC, WarIa-
mie). YerpammrensHoe Hakasamie K0wio, HOCPEICTBOMG GHIM-
UCCEATO CTPAJAHIA, BO3TYIUTH B NPECTYIHIES yobagenie, aro
O JTA QUBHICCKOH Cro CTOPOHEL MOIC3HO YACPENBATLCA 0T
npecrymieniii. Takmis 00pasows Ha 0CHOBAHIT TEHXOIOTIYCC-
KOMP, MOKHO HAZBATLCA, ITO NPOTHRO3AKOHALIA CTPEMICHIA He
BOSHHEHYTDH BB TOMD, KOTOPHH HOeXb oT6HITia HARasamia me
JIIIACTCA BOIMOKHOCTH COBEPINATD MPABOHAPYIICHIAL. Mosromy
HAKA3AHIC /I04#KHO HCHPABHTE MPECTYNHIEA nOumuteck (1opu-
Awrieckn). CoraacHo 5TOMY HECOOTBETCTBGHEO It HECTIPABE IR0
BCAKOC HAKazaHie, KOTOpoe IpensICIBYeTs HOMITHICCEOMY HC-
IIPABICHII0 1IN ABIACTT €0 HeBOIMOENEING. TAKORE HAKA3AHIS
HeOJArOMpPIATHO JbiicTRYOmis HpaBCTRCHIO (TIOPBEMEL IPH UH-
HBLIHENS IXT YETpoieTsh I HAKASAHI, BO30Y:KIAMWIS W3kisn
CTPACTH) ILII MOMUTHYCCKH TOCPSICTROND IINICHIE BOIMOKHO-
CTH BHLIINATO MCHPaBICHiA (IIyGAMIHOe HAKA3ANIE WA BEICTAR-
Iewie, o Ipod.).

Bompoen o whph Hakasamia mogpodmte passurs I'poan-
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MAaHOMB BDb counnemim: ,Ueber dic Begrimdung des Straj-
rechts (Giessen, 1799, erp. 3 m erkbr)“, BB KOTOPOME OHB
BHICTABACTT Bh 3T0NG OTHOUISNIN TPH MpaBILia: 1) whbMb Bak-
whe uapynienioe Impapo I 9bMEb TPyAUbBE BOHArPAIUTH €ro,
TEMT CTPOKE JOLECHT GBITh HAKA3AHS TPECTYIIHKE: n6o q’m%n,
BBINIE CTENeNb OQMYAT0CTI LI IPOTIBO3AKOHHALO CTPEMIeH1d,
TEMB GOIBIICI0 OIMACHOCTIO OHB YTPOELACTE BL GYAYUIEMT; 2)
¢T Ipyroi ‘cTOpoHE, wEMT GOrbe 0COGCHHEIXT O:(’)CTDBTBJ'H)CTBT),
KOTOPEL, HC CMOTPS HA BAKHOCTH HPECTYILICHIA, CBUALTEIL-
CIBYDTE O MCHBIICH CTENeNH OITaI0CTIx Hpe(rrynmma/ (mago-
ABTCTBO, AQOEKTH),—ThEMNB MEHLUIC HAKA3yCMOCTh, MO0 upe-
CTYUNHIKS YIPOEKACTT MENBIIe 0NACHOCTI0 KD OyIyueMs; 3)
YEMTE onacHhe IPUBRYEN IpecTymImuEa, TEME 00abe yeumima-
eTesd ero HAKa3yeMOCTh, MO0 OWEH JIPO&HACTE BL OyAyHeMb
Goanieo onacHoerio. Eeam ske omacHoeTs, mo 1-mMy wid 3-My
OpPHINUIY ILII 10 OGOHME, TaKh BEMIKA, I0 HeAL3T Harb-
ATLEA JOCTUTHYTH ICHXWTecKoil Ge3BpeiuocTH (TMO/TIYecKaro
ICIpaBIeHis) IOCPEACTEONS YCTPAMNTEILHAr0 HAKA3aHid; To
cIEIyeTs O00paTHTBCA L'F YUHHEHID OPeCTYNHHKA aﬁclmmmo
GC3BpCAULING TOCPCICTBOMD MOEIBNCHHATO SAKMOYEHlsd I
CMEPTHOI KazHIL

363, Teopin 'porpMana yCMATPHUBACTD OCHOBAHIC HA-
Kazamis, IC B IPCCTYILICHIN, HO IJIABHEIME 00pasoMT BE Omac-
HOCTH, KARYID OHO IPEJCTABLIeTH BB GYAyIeMb,—YT0 Ipels-
BOILHO W Hecmpasepimpo. IIpuToMT Helnsa YTBEPEJATH, UTO
KTO Past YIMHOTH MpecTyiIenie, TOTH BB OyAyweMD OmsiTh
OyACTH COBCPIIATL CLO; OCOOGHHO JKC HEAL3S DTOr0 CRA3ATH
0 IBAHIAXD, COBCPUICHHHXD BL IOPHBL AN HCYMBIILICIIIO.
Eemr nbio maers o6 mcupasiedin, To Bh IBYXE noe.nf'ﬁ.ﬂ:-
WIXT CAYYAIXD Hakazamie 65uto O mowrnm mimmme.  Kpo-
MB TOr0 Aaie IPUBHITHEIH MPECTYIUNRD MOKETH HEYAIRHO



342

odpatuthea Ha wyTh nenpastemis. Ilo aroii Teopin ocHopanieMs
HaKasaHilo o W3MBPEHi ero GHLIO GHL TOMBKO NpefmoJokenie,
YLTT 000, YACTO Jake HEeOCHOBATEIbHOe, TMogosphuie. I'podb-
MaHD HE YLasblBACTHh HA CYNIECTBEHHYI U€pTy HAKA3yEMBIXH
ABAHLH, HEOTIHYAeTh NPABOHAPYIICHIA BOOOWE OTH IPECTYI-
JeHIA.

2. TEOPIA OBNIALO M YACTHATO IPEIVOPEXIEHIA (BanTawh).

264, IT10TH 3HAMCHUTHI AHNTIHCKINH OPUCTD, TIYGOKLH I
IPONHIATCIBHELT H3cIBIoBaTedb, 0053aHp APYry cBoeMy Du-
mont TEMB, 9T0 YYEHHI MipE 03HAROMILICA Ch €r0 COUHHeHid-
mu. Ilocrt majamia caMBIXT BaKHEXT H3H OTHXD COYUHEHIi,
CHAYa1a Ha ©PAHIY3CKOMD S3HIKL, OHM BO30Y.IILIN KIBOI HHTC-
peck. Dumont gars Goake JZOCTYIHYI0 GOPMY COUHHERifAME
BonTaMa, KOTOPHI HE OTIHYAETCS, MU CIOTOMB, HH SCHOCTIIO.
Ocnosnoe counnenic Baurama, osro: Traité de législation civile
et pénale (Paris, 1802, 3 vol.), BB KoTOpOMT Hamero npeMeTa
Kacawotes: Principes généraux de lgislation 1 Principes du cole
pénal. 06 yrolopHOME mparh U3MaHa BB HocIbicrein Théorie
des peines et des récompenses (Paris, 1810). Counneniz Bauta-
Ma M3JAalb HA aurdiiickoMt s3eikb Bowring (Works on the
pinciples of moral and legislation, Penal law, Codification,
Edinb., 1843, 11 vol.). Boszsptmie Bomrama ma _yroaopmoe
IPAaBO, NPEJACTABHIG BB CHCTEMaTHIeckoMD ogepkls Hepp (/.
Bentham’s Grundsitze der Criminalpolitik, Ttibing. 1839).

365. Cogepiranic yucmin Bomrama 00B yroloBaoMb
npash cabryomee :

3ajaTa 3aKOHOJATCARCTBA COCTONTE BB CTDEMIEHIH KB 00-
UIECTReHHOMY GIary; OHO HE MOKETH IPHHUMATS HHOH MeX0qHoil
TOUKI KAk o0wjenoesnoe (utilité générale). Ieaopbrs 0T HpaPO-
JBL MOJBEP:KEND BAIANI0 HPIATHEIXE U HENPIATHBRIXE BHeYardh-
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Hifl,—HacIaz feHia 0 erpagania. 3aKoHOATelb, — KOTOPAT0 e [HH-
CTBEHHAsS WBIL—TBOPHTL 0GP0 M YCTPAHATH 310, I KOTODEI
TOJLKO IOCPEACTBOME CTPAJaHiA I PagocTH MOKETH BIIATE HA
YeIoBLUeCKill 1YXh, —/I0KCHD TOYHO BHATH WUXT CHIY W 3HA-
yeHie. 3aKoHOAATEILCTBO CCTH 3aJaUa aplieMEeTHYCCKAd: 310,
KOTOpOe NPHIHAAEMD, €CTh PAcXolh; J06PO, KOTOPOE ORA3HIBA-
€M'E, €CTh JOXO0[b: Pe3Y.IbTATE COCTONTD BEH BRIYETH OLHOT0 HZh
Jpyraro. 9rta 3ajaua yCIOKHsAETCA PAsHo00pasieMT yerohuc-
CRIXB BHEYATILHI OTHOCHTCIBLHO Z0oGpa M 3Ia,— pasmoodpa-
31eMb 10 POAY I HANPHAKEHIO 9TUXE BOEIATIEHIA. 9710 pazHo-
ofpazie 3aBHCHTT OTH TEMIOCPAMEHTA, OTE OUIMIECKUXH 1 yM-
CTBEHHBIX'B CH.IB, OT'L CTPACTElH, COCTOMNIA 3X0POBisl, CHMIATHYe-
CRUXE I aHTHIATHICCKHXE CTPEMICHIH, 0TS PeINTi0sHbXT OMHsI-
Tiff, 0TH MPEICTARICHIA O YECTH M OTH UMYIMECTBEHHATO COCTO-
amin. Ha otm oGeroaTe neTBa ToMKEHE 00paTHThH BUIMAHIC 33~
KOROJATe.Ih IPH omperLIenin BeHIHEL NPecTYICHIA I BIe-
yarIBHis HaKa3aHig Ha npecryunnka. IIsE aToro cabayers, 4To
HAYAI0 BO3ME3TiA ., 0AINAKOBOE HAKAZANIC 33 OAMHAROROE Mpe-
CTYILIEH|&“—HeCOOTBBETCTBCHHO. JTH 0GCTOATEILCTBA HE MOTYTh
OBITE TOYHO ONpeAbIeHH 3aK0HOJATEIeME, W OTYACTH AOJKHEL
OBITE TIPeJOCTABACHE HA YCMOTPEHIE CYABIL

366. IocpegcTRoMT HPABCTBEHHO - APHOMETITECKATO TIC-
qncAeHia 1o0pa H 3Ja He TPYAHO ONPeXBIHNTE CYUIECTRCHHBIH
XapakTeps IpecTynHaro rhamia. Ho JommHO TOYHO oTxbiuTh
3AKOHs HPABCTBCHHHI OTH HOPHIIIECEATO, ITOCPEICTBOMT YETo
00o3HAUNTCA OIEE 005eMs Hakasyemvles Omanili. HpancToennsiii
1 0pUIIICCRifl 3aK0ND MMBPTE OAHY Wb, IMEHHO: IIPOM3Re-
CTH BO3MOKHO GOIBIIYI0 CYMMY OJaKEHCTRA MOCPEACTBOMS Ipa-
BUAE Aid denopbuecknx® rhanifi. Ho sarors wpuamgeckiil aMk-
e1s 6o1be orpaBITenibii 06LeMs HeK eI 3aK0ND HPABCTREHHELIL.
3akoHo[aTelb MOKETD BIidTh HA MOBEeHIe MAANBIIORE TOIEKO
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focpelcTBOME Hakazamia. Ilarasamie ecTh 3.10; MOITOMY OHO
OTPABBIBACTCSA TOILKO TOT/A, KOTAA ONO MPOT3EOAUTD GOABITYI
cymiy foGpa ahMb 3ia. Eeaudsl coxpamemie WPABmAL HpaB-
CTREIHOCTH OLLIO BEIUYAJAEMO MOCPEICTROME HAKA3QHIA, TO BO
MHOTUXT, CIYIAAXD 310, BHITERADMES H3D HAKA3ATL, TPEBBIIIAL0
651 370, BRITEKADOMIEE H3T (E3APABCTBEHHATO AEAHIA

$65. Haxasamie ecrs TpHEYINTEILHAS MEpa A1M Npel-
YIpeik [enid IPCCTYILICHIs ¢O CTOPOHEL BIHORMIKA I AP YTIXE
JN0E. BB 9TOMD TOHATIH HAKA3AHIA 3aKI0JA0TES JABA CyUle-
CTRENTEIC MOMEHTA: HPABO rOCYAapCeTBa HAKASHIBATE I UEIB Ha-
KaBais.

Hpago naxasvieamy, TPEIOCTARICNIOE TOCY [APCTBY, OCHOBAIO
{2 TOMD ke TIPUHINIE, YT I APYTif Ipapa, CATAIOMIT BIACTD
rocyzaperra. Besb mpapa MAkasHBaTh HEb3sd BOOOpasmIb ceot,
HIi OGICCTBEHHOIT BAACTI, HII MPABS UEANBHAA: HOO OMI MOTY-
TANTH CANKIID OTH IPaBa HakasemaTh. Iaraszanie ompapibBa-
eTesl SHAUITEABION Cro TOAb30I0, ILII, JIHAYC TOBOPS, €ro Heod-

X0, [IMOCTLI.

BGS. [Jvay naxasanin COCTOUTD B MPEIYNPCKICHIN MOL-
TOpeHisl NPCCTYILICHis I BB YAOBICTROPENLI,—HACKOILEO DI0
ROSMORHO,—TOT0, KOMY YYHHCHO 3.10. Kor/a mpecrymienie cogep-
IIEHO, TO IPEeRkE BCETO YIPOKACTH ONACHOCTE €O CTOPONLI BU-
TIOBHITKA; HO U APYTisA JHUA MOTYTE UMBTEL Th ke MOTHEH I BO3-
MOKIOCTS COBCPIINTS M0{00HEIT mpeerynaenin. IlostoMy mpea-
yIpesmfenic IpecTyILIeniii TOCpPeACTBOMT HAKASAHIA MOKETT
OHITH JBOAKOC: wacmitoe 1 obwee, o MEPH TOr0, OTHOCHTCA I
0110 k' OIHOMY TPECTYNHARY ILIH K¢ KD APYIUME LIeNaMs 00-
meera. JacTHOC IpeAyIpeskienic ALHCIEYCTh TPOAKIMT 00pa-
30MB: OII0 OTHIMACTS ¥ MPecTyIHHEA, AN QHU3IIECKYI0 BO3MOXL:
10CTH, LI BOIO, ILAN PACHONokenie G HOBLIME IPABOHApYIic-
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niaus. Ilepeoe gocrrraered ImmieHieMT BO3MOKHOCTII BPEAUTE,
BTOPOE HCIpPaB.IeHIeME, TpeThe IMOCPescTBOME crpaxa. Odmee
npeIynpe&jeHie o0HADYAHBACTE CRON ILATCILHOCTL YTPO30I0
HAKA3AHIA T HCHOJIHEHIEMD ed, CAYRAUME JId JPYTHXE HPH-
MLpoME. 9T0 Ipepyupe:xkjienie ecTs IIaBHAI LLIb Hakasamis,
o BMECTE ¢B THME OIpaBAaTeIbHOE €ro OCHOBaHIE (raison ju-
stificative). Heam GBI MpecTymIeHie GBLIO 060COGIeHHEIMD Kb~
SHIeM'D, HECIIOCOOHEIME IHOBTOPATECSA, TO HAEA3aHIe ORLI0 G Ipo-
CTLIMB YOHTEOME, H TOCYAAPCTBO IPHOABIAIO OH KB 31y HOBOE
310. OfHAaEo KB GE3HARAZAHHOCTH OJHOTO IIPECTYILICHIA OTKPHL-
Bala 0B IyTh Kb HORHMG IPECTYILICHIAME, He TO.ILKO IPecTyI-
HUKY, HO T IPYTHMS ANNAMD, HMBOIIMT PACHookenie I Bo3-
MOEHOCTL COBEPUINTH I0ZOOHEBLI MpaBoapymewnis. Oreoga cak-
LYeTH, Yr0 3]0, TPHYNHEHHOE MOCPEACTROME HAKA3aHIA 0JHOMY,
ecTh HeoOXouMad odesneynBalomast o0mecteo Mtpa. Hakasamie,
EOTOpOe caMo 1o ce6®, T. €. 0esn o0paumleHid BHOMAHIA HA
LI €ro, MpejeTaBIgeTca Kaks HU3KAS, NPOTHBHAA HPABCTBEH-
HOMY YVBCTBY, Mbpa TIpuHY#JEHiA U HCTA3AHIA, — BOCXO-
JUTH A0 3HAYEHId MepPBaro I caMaro BHCHAro oiarogkrend of-
MecTBa.

369. Kaxr vacrabs NpecTynienis pacmajaored Ha ge-
TEIPE [JABHEIA TPYILIEL,—a IMEHHO HA NPECTYILIeHid IIPOTHRT
JIMYHOCTH, COGCTBEHHOCTH, YECTI I COCTOSNLA, — TOTHO TAKD ke
Ihaares W Haxasamis. Hamasaumig, Kacamomiidcd HeIocpejcTBel-
HO JITIHOCTIH, MOHO HA3BaTh ThiecHEMH. CH01a IpHHALIEHATE:
ThiecHEI HARA3AHIA BEH TECHOMB CMEHCID, IHMeEHie CRGGOLB
(cTpagaTepHOe HaKa3aHie), NPHEYAUTEILHBIE PaboTH  (Abii-
CTBHTEIBHOE Hakasamie) I cMepTHad Kasmb. [pyria maxasamia
CyTh AMIATELHLIA (peines privatives); OHIEACAITCA IMYIIECTBA,
YeCTH ILNI IPABD COCTOSIHA.

44
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B70. Ipu BeI6opt pofa makazanis 3aKOHOTATEIL MOLLEND
00patnTh BHIIMAHie Ha TpeOyeMslsd BT HeMb® katecta (qualités
désirables), KaroBHL, 1) Onausocmy, 2) paseicmeo, T. €. 4To6s Bek
PABHLIME 00pa30MB TYBCTBOBAMM €10 (4eI0 HeHMECTT HIIP. CEHLI-
Ka); 3) copasmmprocmy €5 APYTHIMII HAKABAHIAMH, YTOOH mpe-
CTYNHOEE: MOT'G CPaBHOTL BCINYUHY HAKAzaHisg, korga OHD
UMECTE BO3MOMKHOCTL COBCPINNTH Gorke, WIN Membe BaKHOE
mpeerymienic; 4) anaqoia AT WBEOTOPOE C¢XOICTRO HARA3aHIA
CB MpeCTYILICHIeMD, HIp. Hakasanie yiena, GEBNIATO OpYAieME
IPECTYILICHIs, - AIIeHie U3 CPeICTBOME, CIY:KIBUIIMD LIT
copepurenia  yoiiicrea (cosmenmie, YToILIeHie, OTpaBieHie);
5) npumieprocmy, T. €. MPOUSRCCHIC HOCTOINHATO RUEIATILHIA;
6) 9xonoMiA, T. €. YTO HAKA3aHie HE JOKHO OHITH CTPOEE Ipo-
TUBD HE0OX0NMAre; 7) omnycmusocmp; 8) ommamie y npecmyit-
HuE® 6o3xodcnocmu spedumy; ) ucnpasaenie wpecmynnura; 10) no-
nyaaprocmy, T. €. 9To Hakasalie He T0IEHO OLITH TPOIHBHO 00-
HeCTReNHOMY YOBKLeNLD0, 4To0S OHO HE Ka3aloch ABIOMD HA-
culiA I yrueTeHid. BeBx® 9THXB KadecTE® BMACTE Tte nMbers
OII 0XHO HARAZANIC; HO OHI NMBHTEH O00JbIIeE WA MEHEIIEE
3HatcHic o MEph cpofieTea mpecrymienid. Boodme BB Goixke
BAKHEIXD DPECTYIICHIAXD 3aK0HOAATeNb JOIKCHD 06pamarh
BHUMALIE HA HOMY.IAPHOCTL, H NPEMLDPHOCTL; BEL MeHEe Bak-
NBIXH—HA DKONOMII0 Hakasamis 1 HCIPaBJCHIiC IPECTYIHIEA.
T3t yrasaunobXs POAOBE HAKA3AMil, IpHHYAUTCIBHGI PAGOTEHL
COCANNANTE BE ce0l mandorbe kauecrss Hakasauis. Mioro Ta-
KX EQUecrsh HMbers TiopeMioe sarimuemic. CopepiieHmo
HecoOTRETCTREHNBI: Naka3adid 00e200pakARATONILT,—H00 OHI
JMMAITS BO3MORTOCTH HCIPABHTLCHA, —H H3YRLUHBATOIIH, KO-
Topeid EpoML  Toro — mephAmMH H HeormycruMet. Haixb xa-
HECTRAMII CMEPTHOH Eaznu (Auaforifd, HPEMBPHOCTL, OTH:-
Tie BO3MOHOCTH BPEIUTH, IF IPOT.) TPEoGIafaeTs COmpskeH-
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HOE Ch HEl 310 (HEpaBeHETBO, HEOTIYCTUMOCTb, HEIIomY.IAp-
HOCTh, JIIICHIC BOIMOKRHOCTI GBITH NOICSHEIND).

B74. lpaswia o Mmpv HAKE3GHIA BEITCKAOTS M35 1B €ro
1. . W3H 0GIATO I OCOOEHHATO IPeIyMpeHICHIL:

1) Hagazanie oLEm0 OHTH ONPEABIIEMO BB TaKod MEDE,
qT0Gh CHIGHO YASP&ATh CTPEMICHid Kh NPABOHAPYIICHIAND.
MoaroMy 3.0, IPIMINICMOE HAKASAMICND, FOLKIO UMETH Tepe-
pheh HALH 0KILIACMOI0 OTT IpeeTyieHia moansoln. Harasaiie
e TEHCTRITEIEHOC G5LI0 GBI ABOMNGIMNT 310ME: G0, MOMIMO Ha-
KA33Hif, TPECTYILICHIA OBLII OBl BCC-TARI COBCPUIACMDL, MEELY
TEME IPeCTYNHIKD ¢rpajars Gur Gesmoacsmo. Cremens Hakasa-
il JO.KHA COPasMBLPATECA ¢b POJOME I CTEINeHbI TyBCTBCH-.
HBIX'H CTpEMIeHii.

2) To, "ero HeJOCTACTD HAKASAHLN, OXKHO OBHITH MOMOTHI-
eM0 COOTBHTCTBEHHEIME YBeINICHIENS €ro.

3) Ukas Bpeanke mpeerynienie, TEND CTPOAKE L0JKIH0 OBITL -
nakazasie. ; s

4) He Beb UpecTYMHIKH JOLRHGL II0BEPraThC: OXIIAEORO-
My HaKa3aHilo 32 OfHO II TOKG mpecrymienie. Hajgo mprmumMarh
BB COOOPAKCHIC BICIATINTEIBHOCTH NPECTYIHURA LT o6ero-
ATEILCTEA, Hofopmmn OIla BLIBBIBACTCA (TeMICpPaMeHTD, COCTO-
sHie 3A0pOBis, HpeicTaBiCHie o YecTH 1 IIPOY. )-

Mipa HakasaHid HMEETH ABb KPAHHOCTI CLUWEOME  MHOW
1T camurons aaao. Toerkaee aerde yIOBIMO: U0 Jerde ysuarhb
10, YT0 HEIOCTATOYHO, HEAEEI TO, UTO Z0CTATOTHO. Bootmee sa-
KOHOZATCAL OLECHE A0BO.ILCTBOBATLEA IPHOINSNTEIEHON Mb-
poo. CauwkoMs Mai0 BPEAHEE, HERC CAUWRONE MHOL0, ugo mep-
poe ThIAeTh HakasaHie 6e3m0JesHEIMD.

392, Teopia DenraMa ecrb OTYACTH COEIUHEHIC CHCTEND
Defiepoaxa u TpoasMana B TOMD CMBICIL, UTO OHA TPEOyCTE
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I 00mWAro W 9YacTHAro mpeiympexgenia. Ogmaxo ®® Teopia
Bentaua nanGorbe mpnomi#aeTcs Kb oeiiepsaxopoil, W mogie-
EATH TAKUMD KE CAMBIMD BOIPAKEHIAMT OTHOCHTEILHO TIABHEIXE
CBOIXS OCHOBAHIH.

III. Teopia RocBemHO®E 0G0pOHEE (PoManbozu).

393, Cammiii sHaMenuTHIi HpejcTABETEIs 3TOH TEOpiH,
HMBI0MEH CBOUX' IPUBEPKENIERs IPEeHMYIeCTBEHHO B Tamiu,
—Romagnosi (Genesi del diritto penale, Pavia,1791; mocas -
Hee m31. Bh Muiamb 1852). Bors rIaBHLIA OCHOBHEIA MBICAH
aToii Teopin:

Bes momu uMBHOTE PaBHEIMT 05paz0Mb IPABO HA CYIMECTRO-
Bauie I 0Jarococrosanie. IlosTomy oHU BB mpaB® oTpamarh He-
CIPAREINBOC HAIAJEHIe HA HXE EH3HE U Oarococrodmic. OTo
ecrh IpaB0 0GOPOHEI, KOTOPOE JAETH HANAZACMOMY 3aKOHHEIH
nepeskcs Halh HANAJAOIIHMG, BCIBJICTBIE Yero HANAXAeMEL
MO3%eTs TPIINHNTE 310 HATAJA0IENY L1 M30hEANIA 314, KOTo-
PEIMB OHB YTPOKaeTs. ()61IecTBO COCTONTS M3 AMANIVE: I0ITO-
MY EQEI0€ HaNaJeHie Ha ero yJIeHA ecTh BMECTE ¢h TEMD HAIA-
Xenie Ha odmeerso. Ho mparo oGopousl, mpegocTasiennoe efu-
HUTAMD I 00IIECTBY, Ha CTOIBK0 0CHOBATEIBHO; HA CKOABKO IPO-
Xolrxkaercd Hamazemie. Br munyry oxomuamia mamajemis mc-
9€32eTH HEOOX0AUMOCTE, HA KOTOPOil OCHOBHIBALOCH TIPABO 060-
poHEL. OB Ipyroii CTOPOHEL, HAIAJeHie MpejeTaBIAeTs OACHOCTh
HE TOIBEO BT HACTOAMIENS, HO I B GyAymems. Keim G5 mpe-
CTYIIEHIA HE OBLIN HAKABHIBAGMEI, €C.U OH HE CYNIECTEOBAIO
omacemie HAKA3AWIS KaKb IPOTHBOBTCT  IIPOTHEO3AKOHHEIME
CTPEMACHIAMD, TO WPECTYIICHiA COBEPIIAINCEH OH BB IPOMAJ-
HOMB KOINYECTBS, M 00UIECTBO IepecTato GEl CYLICCTBOBATS.
Mpuroms, ecanGs orpaHmINTECA TOIBKO HEOGXOXUMOIT 0Gopo-
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HOIf, TO IpECTYMHUKD NPEIBUALIL OH IIf cefd OIACHOCTH
TO.IBEO B MIIIYTY IIOKYUieHid,—Yro Ho0y&EAa10 OH €ro ToTIach
Kb HCHOHCHIO npecryniaenis. CIbrosaTelbHO EKaxkjJoe coBep-
HICHHOE IPECTYILIeHie CIYKHTH NOBOLOME Kb NPUMBHeHID Ka-
parersHoi BacTH, X0TA IThIb HAKA3AHIA HAHPABICHA IpPEHMY-
IIECTBEHHO HA OVAyWee, T. €. HA OrpakieHie ofmecTsa OTH
OpEeCTYILICHIH, KOTOPHA HECOMHEHHO IpoHcXofmin OLl BB Oy-
JYIWEeMD, ecaH §bl HAKkazaHie He 00y3AEBAIO0 HPEIPACHON0KEN-
HEIX'B KB OpecTyILleHiaMms®. Ipecmynienie €CTh HECIpaBeIIH-
Boe Ibsnie, 3arEJoM0 H CBOGOZHO COBEPIIEHHOE, KOTOpOE IpI-
YUHAETH APYIMMB 310, T. €, TPOHSBOAUTE YMEHBUICHIe AN TO0-
Teplo mapberHaro Ggara. [Jhadie, HempHYMHADIIEE HIKOMY
Bpexa, Mo&eTs OhITh HECHPABEIHBO I Ge3HPABCTBEHHO, HO HE
MOMEET's CAYKUTH OCHOBAHIEMD HAKAZAHII.

374, IInaw nasesanin COCTONTS BH YACPEKAHIL OTH mpe-
CTYILICHIf ToepeAcTBOME Bos0y&jeHis omacenisn onaro. Kb ma-
Ka3aHil J0.LKHO TPHGETaTh TOABRO MOCAS HCYCPHAHIS APYIUXE
MeHEE YYBCTBUTCILHEIX: MEPH, YEA3HBACMEIXD IOJHTHEOD,
pemurieno u gectplo. IlosToMy Hakasamie Ha CroibKo cmpase-
AIIBO, HA CKOIBLKO OHO HEOOXOTIIMO 1A Ipelylpe:/enis npe-
crymienifi. TAKUME 00pasoMs ecam O caMoe JIerkoe HakasaHie
MOTIO TIPeAYNPETHTL CaMOe TAKKOE MPECTYILIEHie, T0 90

- HakasaHie OLLI0 OBl CINHCTBEHHO cOpaBefinBo. Hakaszamie, —

Mo BeINYUNS M POLY €BOCMY 00.JbIIEE IPOTHRE TOLO, KAKOE HE-
00XOZHMO s IPOTHBY IBHCTBISI CTPEMICHIAMS KT IpecTyILIe-
Hi10,—0BLI0 OB HecrpaBeupo. Harazamie e HegocTATOYHOER,
CIMIIKOME €Ia00€ Bh HTOMD OTHONICHIN, OBLIO OB Ge3mo.e3no.
TaxoBrr HeHsMBHHALIA IpaBHIA M3MEPEHIA Hakazanid, Kakb He-
TOCPE/CTECHHELE BEIEO,IHl CCTECTBEHHATO IIPaBa.
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385, Tomrro [ut Bemu mOSYRIANTS Yelopbka Kb Ibiic-
TBiI0: IpiATHOCTH U Go.ap. IlosToMy I Hakazamis GHIBATE IBYX®
POXOBE: OHH COCTOATS WA B'h AUMIENIN §lara, MM ke BE IpH-
yiHeHin 3ia win spega. Haxasanie epeMenioe, TPUCYICUILE
KB EOTOPOMY EBO3BPAIIAMTCH BB HEAPO 0OMECTRa, A0MEHO IO
OTHOMEWI® K5 cBoeil BECKOCTH GHITL He Memke BooGpamaeMaro
HPeCTYIHUKOME. B® HpoTHBNOME eIyial o©HO Ie MO0 O
MCHPABHTH, I HOTEPAI0 OLI CBOIO BECKOCTH, BCILACTRIC FaHHATO
00'p HEM'E IpeJeraBienia OTOLIBIMNNG Hakasamie. IHampormes
TOTO fOodKcusienHpla Hakasamis JOJRHEL KasaTbed HecPAaBHEHHO
G4AbIIe TPOTHRE ALIICTRITeIEHOCTH, 100 3xhch 510 HACTD HEe
00’ HCOpaBIeHIH BHIIOBHATO, & O TOMB, ¥T00h JaTh OpHMBPE;
MeELY THND KaKD BE HAKA3AHIAXE BPeMEIHEXE,—XO0TA IPIME]E
I COCTARIICTH IIABHYI0 IBIb,—ALI0 HIETH BMBCTE CB TEME
1 00 HcIpaBIenin. KparkoRpeMEHREI H TyBCTBEHHEL] HAKA3A-
Hisg M0 HEKOTOPHMB HPECTYILICHIAMB UMALITE HCIPABITCIL-
HYI0 CHIY, I IPeAyIpPeEaloTs HPABCTRCHHOE HM3BPAICHie, Ipo-
HEXOIAMEE OTH HPOAOJRUTCIBHOCTII HAKABAHIdA

&96. li1a Toro, yTods Hakaszamie ALHCTRUTEILHO NPOTIBY-
ZEHCTBOBAIO HPECTYNHHINE CTPCMICHIAMD, OHO AOJAKNO OHITL
CXOJHO I AHAIOTITHO CF IPEAH0JaraemMolo Ipupofold H creie-
HBID mpectymHaro crpemienis. Ipmpoza oTHXT cTpeMIemiii
JBOSKAT: OHI IPOMEXOAATD OTH KaAALH 00.1aJaHid IIH 0TH 310
OHL. ,, Per ea quae peccant, per ea-et puniuntur, CoOTIACHO € Ta-
KOI0 IMpupesoo IhsHii, Hakazamie JOTKHO OHTH HANPABICHO HA
uMymeerso min ma Jjuno. Copepmanomiit npecryimienie msmn
MECTH OXOTHO OBl IONeCH IeHe:KH0S BIHeKAuie, MHilh OE TOILKO
YAOBIETBOPHTD BTOIi CTPacTH.

Yro KacaeTcsa COPAsMEPHOCTH HAKa3aHis €O CTEMNEHDI0 Hpe-
CTYTHATO CTPEMICHIA, HO HAL0 NPHENMATE BO BHIMaHie MIAU-
BUIYaIbHON DHEpril GyAymaro IpecTyILIemid, a IPeAmojara-
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EMY10 MPHOMIBUTELHO JHEPTI® BE JAHAOMB HAPOLS. Hocemy
SAKOHOAATEID XOKEHT ONPETLIITL KAHIOMY NPECTYILACHID
HarasaHie, yCTENeHeHHoe 0 MEPE PasHHIXE OTATYADMAXE 00-
CTOATCIBCTRE, NPEHMYMECTBENHO ke Mo MEDE creflern Hpan-
CTBOHHOMH CHBL MPECTYILICHIA T. €. BOEIeNbHIl 1 b IoCTIL

B93. Teopia Pomanrosn cxogma Bo MHOrOMS CB TeoPisMH
Ppossuana u Dejiepbaxa: oma crpemmures w5 OXPaHEHID ofmure-
CTBEHHATO HOPATEA NOCPELCTROMD MCHXO0IOTTIECKATO TPHHEYH-
Aewist. Ee momno 651 mpmsnats momoamemiens 1 YIyUuIeHieM s
Teopin Peiiepdaxa. Pazmmuie cocronts BB ToME, 9T0 PoManzosin
TIABHHIMG 00PasoM’b 06pamaers BEIMALIC Ha 000PORY HpPOTHBE
AauHoii omacnocern, Defiepdaxs me Ha OXpAHEHie 3aK0OHHArO II0-
piaka Boodme. Orcoia y PoMannosm riaBHEIT MOMCHTE - 0bo-
poma, y Qeiiepfaxa ske—menxoqormueckoe mpuny#genie. Eme
Ooapmee cxXoACTRO CYWECTEYCTD Me#Ay Teopielo Pomanrosm
I TeOpien aualormIeckoii 0GOpomEL Maprima (Lehrbuch des
deutschen Cr. Rechts., Heidelb., 1829, cTp. 23 U eakg.).

b) Teopin nonarawwis rnasxow ki Gaaro NPECTyNHuK.

-
(Teopin memparrenia Cressmepa o Pégepa).

B¢8. Teopin uenpanacnis oGpamanTs NPEIMYHNIECTEEHHO
BHTMAMIE, He Ha 0GWeCTBO, a HA CNIHIIY: yBakas IIIH0CTS,
OHL ¢ XOTATD YHOTPEGIATE €€ OpyAieMb A1 OGIIeCTReHEIXT
nbeid. OHl jReIAnTs M0epeIeTROM HAKazamis, He TOILKO mpe-

AYUPEAUTH COBEPmIEHi¢ Tpeerymieniii Apyrmmim JUIAME, HO

BMECTE €T TEMB 00€3NCYNTL MPeCTYHNNKA HpOTHRS BHAZeHis
Bh HOBGLSL mpecrymaenist. KpuuMumaiuersr momuMants mwhis
HCTPABICHIS ABOARIME 0GPAsoME: OZHU TPEGYOTH Hpascmeenid-
10 UCNPacACHA T. €. BHYTPEHHATO NEPEPOKACHiA IPECTYNINE;
ApyTi€ TOBOILCTRYIOTCH WpuduucckuMs TIM 0OMECTREHHBIND T. e,
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BELINIME WCMAPABICHICMD, KOTOpoe HACTYNACTS BeIbICTBIE
EaMBHEHIA BIBIIHATO TCI0REEA, YeMY IOKA3ATEILCTBOME JO.LK-
HEL CAY&HTL €0 rhiicrBifd, a IMEIIIO0: IepeMbHa BT IOBe/IeHil,
TpyAoInsie, MPUBLIYKA KB MOPAAKY U IPOT. Teopis wenpasie-
Hisl, XOTA ¥ OCHOBAHHAA HA BOIBGUNEHHOH OIIANTPONHTECKOH
MBICAH, EAKE TEOopid CAMOCTOATEIbHAT—IHIIeHA [0CTATOMHATO
ocropaHisf. Oma Tpedyers HAKA3aHisl JIA TOTO, YTO HYKHO IC-
IPABHTE HPECTYMHAK; HO OHA IE OTPABARIBACTS IOUCMYy IHC-
IpagfeHie J0RHO HE0OX0 MO GHITH JOCTHTHYTO MOCPEICTROMT
Hagasamia. Ona He BB COCTOMHIN JATh BEPHOE YKasaHie, 10 KO-
TOPOMY MOXHO GBI y8HATh, UT0 IHIL HaEAa3amifg—ICIpaBIenie
gocraroyTa. EeIm NpUHATS CYMIECTBEHHOD 32]a1€0  Hpap-
cTBeHHOE I IPHANICcKoe HCHpaBIenie, To Amuembpie Gy1eTh
TOP/KECTBOBATL HAXB J0OPOCOBLETHOCTII. PasepaumeHpstid o
ONACHHI 3J0XBH MOEET'h IHOCPEICTBOMT MHHMAro oGpamenisa
HA NYTh HCTHHEI 0CBOGOMUTHCA 0T HAEA3aHid BCKOPH I0-
1B ero HAYATLA; MEAELY TEME EAKD MeHBe BIHHOBHBLL IPECTYI-
WHKD, He Relas NOJUIHHTLCS MPUHY:EIEHID, MOKETH GHTB
HAKAZaHD O0YeHb CTPOrO B CPABHEHIN €b €ro BHHOWN, Takh Kak®
110 HTOIl Teopil MPEeCTYNHUED JOLKEHE OHITH 3aJEPEAHB, MOKA
e nenpasured. Haxasanie, kaws umbnomee 11610 HenpaBIeHie,
He JOLKHO OBTH HAJATAEMO HA BakopeHBiaro 3I0AbdA, Takb
KAKB €TI0 JOMAHO CYNTATE HEMCHpaBIMIMG. Takmws oGpasoMs
CcaMBIe OIACHBIe MPEeCTYIHIKH He JOMKHEL Obl MOLICHKATE HAKA-
sapio. lcnpasienie He MOKeTH Obrb KBIOME TPHEYEACHIA:
TOJBEO BB COCTOSHII CBOGOAHATO KbilcTBOBAHIA 1€IOBLEE MO-
A&eTs TCTHHIO JOKA3ATH 00pamenie Ja NyTh 0f3aHnoCTel.

B39, Teopis mempapienid He PasphuIaerTs HI OAHOM M3B
334276, KOTOPEA JOJKHEL OBITH PaspBIIAGMBl KAKI010 YrOI0B-
HOW Teopien. OTIMIATEILHOD YEPTOI0 HAKAZYEMLIXB IbsHi
IO BTOil TEOpill JORHEL OBITH 0GCTOATENLCTRA, CBILLTENECTBY-

" | W
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DI 0 TOME, YT0 KOMY HEOYIb HEZ0CIACTE HPABCTBEHHATO
CTpeMIeHLsT, WAK YTO ABAHIe ero HAPYUIaeTh 00MeCTBCHHEI II0-
pAfors. Bb mepBoms cayuab, T. e. Koria abio HIeTh 066 He-
NpaBIeHIH HPABCTBEHHOMB, Kakjfoe OesHpaBcTsenmoe rhamie
XoEHO OB OBITH HAKABLIBAEMO; BO BIOPOME (KOrAa XBI0 MICTH
00p IOPHIWICCEOMB HCHPABIEHil), BCAKOE IIpaBoHApYIIeHie
(cabiopaTeIbHO Jawe U TPAKIAHCEAS HENPaBia) I0JEHO OB
nojrekaTh Hakazamin. MTpa HakasaHid JOXEKHA 3aBHCHETH OTH
CTENCHH IPEJPACHOIOEEHIA - IPECTYIHIEA Kb HCIPABICHID,
TAKE KARD HCHPABICHIE COCTABIAeTs UhIL Hakasamis. Ho ka-
KAMB 00pasoMB, IPH Ge3WICICHHOMS PasHoo0pasil HHIUBHAY-
arpHOCTEeHl, y3HATh, Kakofl PogDh M CTelleHb HakazaHid GyZeTH
COOTBETCTROBATL OCYIIECTBICHIN 9TOM IWEIN? HA YeMT OCHOBAThH
HECOMIBHHOCTh HACTYIHBINATO y&ke ﬁcnpameniﬂ?

389. CamocrosATeIbHYI0 TEOPi IOPHIHIECKAT0 HCIPaBIe-
nif mroxnrs Hlrersneps (Kritik des Eggers’sché;z Entwurf’s
enes Str. G. B. fur Schleswig, Altona, 1811, crp. 4-24).
OHB ycMaTpHEAET: DTO UCIpABICHIe BE IepeMbrE pacmolome-
Hif IPECTYIHUEA MOCPEJICTROME BICYATIBHIA, CILIBHO IPOTHBY-
ABHETRYIOATO RBIEYEHID Kb npecryiienin. Taxag ﬁ'Bpa mpo-
THBYABHCIBIA He JOLEHA OLITh MTHOBEHHA, HO HOCTOSIHHO BO3-
Oy#&FaTh IpCACTABICHIE O TOMB, YTO BAKOHHBIA IIOCIBICIBiA
HpecTyILIeHIA IepeBEIMRAITS BEITOY, OEHIAEMYI OTE HCIOA-
Hemid ero. Tagolo MBpol0 Mo#eTH OHTE TOIBKO TIOPEMHOE 3a3-
rrovenie. MBpy magasamia Wlreisumeps Abklaets 3apHCHMOD
OTE CTOPOHH CYOBCKTHBHOMH, T. €. OTH CTCIEHH B3JATO PACIOIO0-
#eHiag mpeeryannra. Oreloga He cIbAyers OPHIHHATL IIpe-
CTYIHHKY CTpajaHid cTpoFEe, Y5MB HeoOXofmMoe [1I1d Bo30yik-
JeHif BH HEMH TaKOT0 PacmofokeHifd, IPH KOTOPOME FocyJap-
CTBY Hiwero GhLI0 GHL OmacaThes OTE Hero. Eclnm Taxoe pacmoso-
#eHie y&e BOCIOCIEA0BAT0, eCIM NpecTYMHUED YiEe He Ipei-

45
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CTABIgeTh ONACHOCTH, HUKAKOE HAKazaHie HE JOIRHO HMMBTEH
MEeTa, HIP. €CAH NPEeCTYIHEKD J0Ka3als HCTHHHOS PACKAsHIC
H3RLCTHEIMM XBICTBiAMY, KAKOBH: J0OPOBOJBHOE OTCTYILIEHIS
OTTH IpefupiATid [0 Hadala HCHOMHEHId, IIH BE: HBROTOPHIXE
CJIyYaAxXs BO3HATpAXEHie Bpeaa, u npod. OJHako &5 TYTH Ipe-
CTYIHUKE J0JEEHD OBITh IOMBIIEHT I MOABEPEKEHD JAXbHE_
HIeMY MCHHTAHID BH COOTBLTCTBEHHOMT 3aBEICHIM.

384, Camili ycepIHELi 32IIATHEED TEOPIH HPAGCINGEHHA0
ucnpasienia—Peneps(Die herrschenden Grundlehrenv. Verbrechen
und Strafe, Wiesbaden, 1867, crp. 97 m caba, 117 m exba.).
971a reopid, roeopurs Pézeps, BmOINE coriacHa ¢b MPaBHIA-
MY peIuTin, HpaBCTREHOCTH H HCKYCCTBA yipanitenid. OHa cum-
TAETDh HAKA3AHIC Pa3yMHO— HEOOXOJHMOK MEPOD HANpABICHIS
COBpaTHBIIEHCA BOIM KB 3aR0HHOMY HopAgky. Ilosromy moam-
HO OTBEPTHYTEH BCh HAKABAWiH, HECOOTBBTCTBYIONLA 3TOH IhIH,
U IPUHATH HAYAIOM'L OIpaHHUeHie YHOTPEOAEHHOH BO 340 CBO-
00JEL MOCPEICTBOME TIOPEMHAIO 3aKIIOTeHis, NOKA BIHOBHEIH
HE DEepPepouTes HPABCTBEHHO. M He JOKAKEeTTH HCIpPABICHIA CBO-
ero xkjoms. Hempapisomee HakasaHie ue uMbers rhia b
Ye.10BEKOME BOOGIIE, KK B APYITXS TEOPIAX, HO b KUBLIME
HAEHBIMB YEI0BBKOME H Cb €ro HHANBHAyassHocTiD. Orcmma
HaKa3aHie He MOKETH OHITH HEH3MEBHHO ONperhIeH0 HAICPEeNE;
HO COOTBBLTCTBEHHO CBOEH IEIM OHO MOZKETT OKITH HPOZ0IEAEMO
min cokpamaenmo. Takas BHYTpeHHAS COPABELINBOCTL HAKA3Z-
Hifl BO3OYAWTH YBakeHie Kh HEMYy H BB IpPecTYNHUKS 1 BB
APYTHXEB TIeHAXE ofmectBa. 3aoii mpuMbps JbaAHIA mpecrymn-
HHUEQ HITIaJHTCA HOOPHMT DPHMEPOME ero ofpamenia. Husro
He CHYMBETH CHABHEE BO3CTAHOBHTH yBakeHie KB BaKkoHy
H YEPBIUTH HO0KOACOICHHOE CIOEOHCTBIE Tpamiams, KARD Ha-
IpaBIeHie Yrpomaoimell OmACHOCTHIO BN HA IYThH 33KORHOCTH
MOCPEJCTBOME PasyMHO YCTPOGHHATO 3aKINYEHIA (BB 0COOEH-
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HOCTH e IPU MOJBEPHEEHIN MPECTYNHAKA BIIAHID ONBITHBIXB,
OPH3BAHHLIXD [14 9ToH HhIH, [0feii), u mocld TOro—YyeaoB-
Haro YBOIBHEHIA W COOTBETCTBEHHATO IIOIIEYHTEILCTBA.

OTIBJIEHIE IIL

Teopium cMbIIamEL S

A) Teopiu oBpasoraBuiaca W3b COBJHHEHIA HECKONBHWXD OTHOCHTENL-
HblXb Teopiil (Duxre).

38%. Coemunenie HBECKOABEAXDH OTHOCHTOALHEIXD Teopiil
umbers HIH HECEOJIPKO PABHOCHIBHEIXE HbJIeH, miu e ofHy
TIaBHEYK I Ipyrid BropocTemeHEEA. TOILEG BB MepBOME CIY-
uab obpasyerca HCTHHHAA cMEMIAHHAA Teopid; MpuHATIe &ke,
PAIOME CF IIaBHOD IBILM, BTOPOCTEICHHEIXE IbIeH, sapmed-
IMUXE OTH CBOHCTBA Hakasalia WM 00pasa ero MCHOIHEHid, HEe
MOEETH BALATH Ha CYMECTBO JaHHOH TEOpiN ¥ es BepXoBHOoe Hada-
J0. ConocraBieHie HECKOILENXD PABHOCIIBHEXS IbIeH MOEETS,
W OHITH COBPEMEHHOe, HLIM iK€ HPON30HTH TAaKUME 00pasoMs,
1T0 IO MBPE 06CTOATEIRCTBD OYAMB 0fpamiaTh BEHMAHIC Pash
HA Ty, Ipyroif pask Ha Apyryo ubis. Ilpescrarmress Teopin
ToerbIHAT0 poja— Puxre, KOTOPEI OTHOCHTCIRHO PASHEIXD PO-

- IOBB TIPecTyMIeHilf yKasHBaeTh pasueld IhIH Hakasamid. Mul

PA3CMOTPHME CHCTEMY 3TOTO MEICAHTEId, Kakh CaMy® 3aMbia-
TEIBHYI0 M3h BCEX'B CHCTEM'S, — COCTOAMAXE B COCANHEHIH HE-
CEOJBEHNXD OTHOCHTCIBRHEIXD TEOpill,—H BMECTH CBb TEME H3B
TEX®, KOTOPH: BHBOJZATH NPaBO HAKASHIBATH M3b 00MECTBEH-
Haro jgoropopa. Ho mpeije MEI ZOJ#HE DpeilocIaTs HECKOIb-
KO CI0BB O TEOpiAX's HOCTBINATO poja.
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383, Ocnopanie rocyJapcTBCHHOH BIacTH HA 0GIMECTREH-
HOMB, NN HA 00MEME TOCYAapCTBCHHOMB JOTOBOPE, CBA3AHO
Ch MBICHII0 OCHOBATE KapaTeJpHYI0 BIACTH HA TAKD HA3HIBae-
MOMB 00WeMs Yi0006H0ME 002060pib. XOTA Takoil OTABALHEIH Jo-
FOROPB MOKETH KA3aThCA U3IMIHUMG, TAKD KAaKD HPABO HAKA-
3HIBATh COCTABIAETH CYUIECTBEHHOE JOCTOAHIE rocyAapCTBeHHOM
BIACTH; OJHAKO & I0JATAIH, YTO TAKOE IPAaB0 HE BHTEKACTH
H3D 9T0 BIACTH, HG0 rOCyJapeTBO Kak® 00A3aHHOE OXPAHATEH
AKH3Hb, CBOGOLY, J6CTh H HMYIIECTBO HEJIURIIORH, HE MOEETH
AUmAaTh UXE BTUXE 6Jars (e3s 0coGeHHAaro O TOMB JIOTOBOPA.
Buterts cp TEMD BDBﬁYIRJIEHD OBLIO coMHTBHIie: OTYY & IaeMEI JIIL
BeE OTH G1ara? MOKETh I YEIOBBKS AHIIATHCS TOCPeICTEOND
JOroBOpa ImpaBa HA CBOD HKU3HL IIH cBoGoxy? PasmooGpaspnia
TEOpiH BB STOMT HANPABIEHIN GBLLII OCHOBAHEL HA ®UKTHBHOMD
Ipeno.J0&eHi N COCTOARLA MPUPOIHI H 00IECTBEHHATO JOTOBOPA, —
6yAsT0 00MECTBO M IOCYA2PCTBO—IEI0 UeJoBKYECKaro Ipols-
B0JA, a HE @Haiom_mﬁecsoe cocTosHIe TeJ0RBYecTBa.

384, Teopia Ouxrte (Grundlage des Naturrechts nach Prine

cipien der Wissenschafftslehre, Jena und Leipzig, 1797, gacrs II,

crp. 95 u exby; acts I, erp. 109) coerouTs BE: CIBIYOMENE:

IIt1p rocyiapcTBa COCTONTDE BO B3AHMHON O€30IIACHOCTH
rpazdaEs. llpaBa xamjaro ocHOBaHEI Ha 00ImMeECTBEHHOMD JOT0-
poph. Hapymatomiiii 5TOTH Z0IoBOpE BB YeMb HHOYAL TEPAETH
BCh IpaBa TpakjaHnia U 9€I0BBEA, CTAHOBUTCH H3BATHME USH
TOLH0XPalkl 3aKoHa (exlew, vogelfrei) 1 o Axens OEITh HCKIDIEHD,
H3THAHE U356 ofmectra. OHAKO &b, ecau ubib rocyiapeTBa Mo-
#EETH OWTH JOCTHTHYTA IPYTHME 00pasoMb; TO COOTRETCTBEHEEE
ompexsIuTh Apyroe HakasaHie BMECTO M3rHAHIA, KOTOpoe BB COG-
CTBeHHOM CMEICHE ZOIKHO OpasuTh Kakgoe npeerymicnie. [Jis
9TOr0 HYKEH'S J0T0BOP'h CIBAYIAr0 cofepAkania: Beh 00BmaioTs
BCBMEB, UTO OHU, HA CKOILEO 310 OyJeTh COLIACHO Cb 00uen
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63012 CHOCTII, He OyAyTH MCKINYEHH 3% 00IIecTEA 32 CBOM
mpecTyILIeHis, HO IEPEHeCYTd 9I0 HaKazaHie, T. €. HCKYUATH
ero, ApyruMn o0pasos (Abbissungsverirag, KOTOBOPE O IOKAA-
win). IT0 OBLIO GBI TTOJC3HO I LIS O0INECTBa M JLIA HHIHBHIOBD,
W 0TCIOZA IPOMBONLIO OHI BOCHMA BAKHOE HPaBO IPARAANE—
TpaBo HECTH Hakasamie (CPaBi. . 346).

%5, Hakazamie me ecth adcoaoTHas Ibib, HO TOIBKO
CpeicIBO A JOCTIZEEHIS OKOHYATEILHOM BT rocy Xaperea, —

" oxpanenis 00MECTBEHHOl Ge30MaCHOCTIL. Bajaya HakasaHid CO-

cromTs Bb HPeIyUpemIeill MpecryIienii MocpeicTBOMT Y-
crpaliesis UMb, TR, 4T06H caMoe HpHMBHEHiE €ro OBLIO
mzmmmEe.  JLig ocymecTnIeHis oToif 3ajavd, HYH&HO, YTOOR
Ka#Blil OBLID YOBEIEWb, 9T0 BB cIyyab HapyuIeHid 3aK0HA
pakasamie HEMIIYeMo BocIoeahjyers. Hemr HAKA3aHie, 0CHO-
BaNHOE 112 IOHECeHIN ymepsda, Noj(o0Haro HpIIIIeHHON Y (Hamp.,
KpoM% BO3BPAINEHIA YKpaJICHHOMH BEIIH, 3alIaTurh ©f WEHY),
JIe[0CTATOYHO, —NPeUMYIECTReHHO BB CIYYaAXs, KOrJA BOIA
312 He MaTepisIpHO (ALiCTBYeTs He Aid oBIabHiA TYKOID Be-
mHi0), HO POPMAILHO (ABHCTBYeTH MIA TOTO, YTOGR NPHIHHATD
BpeIB);—T0 IPECTYIHUKE NOILCHD ORTH NOMBIIEND B HeNpa-
BUTEILIONT BABEEHIN 418 OPIIIECKAr0 HCIpaBIeHis 06sTa-
epp 1 BEbITHUXT Abicrsii. [Jia oroii ki HanGoIbe COOTBET-
CTREHHBI He3aceJeHHEe 0CTPOBa MM OTIANCHHBIA OKPECTHOCTH.
IIpecTynuHEY AOLECHD OBITH TOTHO 0003HAYEH's CPOKD HCITPaB-
1eHif, IO 0e3MOIE3HOMB HCTEUEHIH KOTOparo OHb Gylers coBep-
HIEHHO HCKIOYEeHD U35 00mecTsa H IPH3HAHD USLATHME 3B
110/'b OXPaHHL 3aK0HA. IT0GH 0GecHednTh cefs NpoTHRD NPecTyI-
WIIKA, TOCYJAPCTRO MOKETS IMATE €0 RUSHH MM USTHATE.

386, Duxre He 0GPATHIE 0COGEHHATO BHHMAHIA HA BAK-
HEL BOIpoCH: 00B 00HeME YrOIOBHATO 3aKOHA. Ons OTIHYACTD
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TOJBKO MHMOXOJ0MD HEYMBUILICHHY® BUnY (culpa) 0T yMbI-
ILIEHHOH; U BO3HarpakjeHie Bpeja CUHTAETH JOCTATOUHBIMD
npornBysbiicTeiems mnepeoil. Ho wumorza oma- mpmummsers
BA;KHBIS TPABONApYWIeHid (Hamp. oTpaBleHie, H3yBLYeHie, MmN
#€ NPUMBIEAETH Kb YMHIILIEHHOH Bum®, cpasm. . 167). Ilo
BOOpOCY 0 MLpL HakasaHiii oM NIABHEIMB 0GpazoMb pascMa-
TPUBACTE PA3MHMYHEIC POARL €ro, a HMEHHO: HAKA3amis yerpa-
WAMLA, HCNPABIAONA H 0fe3reuHBanlid. Yerpamaomee
HakasaHie, mo MpbEiD PuxTe, KO.LKHO BE CYmEcTRS cBoeMB
COOTBLTCTBOBATL CYWICCTBY NpECTYILICHIA. 9Ta MECIb yi&e
BHCKasaHa ApucToTeaeMs, uneporous, Mouteckne
1 IPYTHMH. 9T0 [0BeA0 6B KB CIUMKOMD GOIBLIOMY Ipo-
U3BOIY CYJ0BB, H NPUTOMB cAbA0Bal0 OH, Hamp., 3a yOifcTBo,
COBEPUIEHHOC 1A M3BJEYEHiA BHITOJH, I0JBEpPraTh ICHEKHOMY
BeBICKamio. Kpomt roro, uxTe oumbaeres, mogaras, ITo ke-
JaHie 000raTHTRCA HIM NPUYNHHTH Bpefb COCTABIACTH ©LHH-
CTBEHHRIC MOTHBHl NPECTYILIGHIH: CYWECTBYETH emie MHOIO
APYTHXDB, HANp. CHAIOCTpacTie, HPHCIYHZHMYECTBO, CTPaxh
¥ Opoy.

B. Teopin ofipasoBasiinca Wsb coegwienia Teopiu abconioTHoi
cb oguodl unu Gonbe oTHoCHTeNbHbIMU (Pocem).

887, Cavpili smaMemuTHi IpeieTaBATEIL ATOH TEOPiNm—
Pocen (Té’aité du droit pénal, Bruxelles, 1829). Omra 10 cnx®
mOp: HMBeTH MHOTHX® mocabiopatereti Bo Qpanmim, kKaks
reopids PoMambosm Bn Mramim. Cumecrema Pocem ecrs
CYACT.IMBad KOMOMHATIA HAYAID CIPABELIHBOCTH I -IOJE3HATO
(cpaBH. . 41).

CoBBCTh W PasyMT YKASHBAIOTE HENPEJOKHO, Y10 BOFAS-
Hi€ 310MB 32 310 Bb H3BBCTHOMD 00BeME U Cb HPaBCTBEHHOID

#
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IBIB10,—COTAACHO ©B Ge3yCa0BHOIO crpaBesmpocti. Haka-
samie ecTh MPHIHHCHie 314 II0 OTHOIIEHID Kb COBEPHIEHHOMY
OpecTyIIeHid, HO HE OTHOCUTeIbHO KL Oyiyimeil BHToxb
mpectynnuka. [Ipagocysie me Morio GBI CYHEETBOBATh, CCINOD
€10 HCIOJIHAN, HU3MIIH BE OTHOIIeHIN KG BRICIIEMY ILIH PaBHELLIL
BB OTHOMIEHIN KF papmomy. (OmecrseHHOe IIpaBocyfie HEBO3_
MOEHO (€35 NpaBoBoil BIACTH, IpH3HAHHOH pazyMoms. Haka-
3aHle, HAMOKEHHOE HE TAKOI BIACTiI, OBLIO OH ®AKTOME, JI-
HIEHHEIMD XapakTepa CHpapefIHBATO0 II HPABCTBCHHATO HAKa-
samia (Em. I, ri. 2).

288, OfmecTBennoe MPABOCYAie, HAXOIACH BE PYKAXE He-
COBEPINCHHBIXG CYMECTBD, AOMKHO OTANYATHCA OB IPaBOCY-
gis Gomis. Otenga HperbIs OOIIECTBEHHATO NPABOCYAiA CO-
CTOATE HE TOIBKO BH HECOBEPIIEHCTBE €ro CPEeiCTRE IIO3HAHIA
1 ABHCTRIA, HO W BB €ro Ihidm. JTa IWhib AOCTHTAETCH MO-
CPeACTBOML YJOBICTROPANIINXE U IpelyNpesfaldmnuxs 110-
CIBACTRIHE, HCTERANIIHXE M3F HemocpeJCeTReHHATO HPUMEBHeHid
sakoHa. KB 9THME mocABICTEIAME NPUHAJISHKATS: HAcAsAe-
Kie, yempawenze M ucnpasaenie. OOImecTBeHHOE TPABOCYLie TOIE-
HO' ABHCTBOBATH HA CTOABKO, HA CKOJBKO Takad UHJIL MOWKCTH
ORTL JOCTHTHYTA, T. €. Ha CKOIBEO 3TH NOCIBICTBiA MOTYTH
BHITEKATh W35G Hakasamid. Taxp HakasaHie ZOIKHO OHITH HE
TOIBKQ CIIPABELIHBO BO BHYTPEHHEMT OTHOIICHIN, HO H IOJE3HO
LI OXpaHemis o0mecTBeHHaro mopAgka. I'oBopa . ApyTHME
CIOBAMH, EapaTebHasd BIacTh, OCHOBAHHAS HA HPARCTBEHHOMB
3akomh, HC MOKETH He TOALKO IPEBBINATB €0 HPeIbIONE, 1O
Jake He JONRHA JocTHraTh uxb. OHa JOIKHA OCTAHOBHTHCH
TaM's, AL WCYe3aeTs obmecTBenHHT uHTepecs (I, 13).

389. OOmecTsenHsIi MOPATOKT MOKETD GHITH MOTPSICEHS
BCOBACTBIC HAPYIIEHIA HAWNMXEL o0fA3aHHOCTEH BB OTHOIIEGHIH
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ofmecTsa WM €IUHAIG, 4 HMEHHO OGA33HHOCTEil, MOTyIIHXB
GHITH BEINY:K/CHHEIMH 1 €OOTBLICTBEHHBIC NMpaBaMb, AILA obec-
IeveHiA KOTOPHXS HpUIy:EIeHie ueobxogmio. Crbpoparerpio
mpecTymienie, Ipelh MIIOMB NOIOEHTEIBHAr0 3ako0Ha, CCTh
Hapymenie EBHHYXIaeMoii 00s3aHHOCTH BO Bpexsb 0GImecTBY
wm ero wieny. Ho yrolopHas camkmis IoMkHA HMETH MLETO
TOIBKO TOTa, KOIA APYTia Mbpst (oGpasopamie, MOIHNf, IO-
OUIpeHis, HArPAJEL W TPoY.) He MPEejCcraBIflTh I0CTATOYHArO
PyvATeILCTBA, UTO 314 O0A3AHHOCTH Oy/eTh HCIOMHEHA. Ta-
KIMB 06pasoMs TPOAEATO POjA 3ABIA FBAHIA HAXOAATCA BHD
NperiIOBL YIrOJZOBHAPO 3aKOHA, d HMEHHO: Th, KOTOPRIME A0-
CTATOYHO TNPOTHBYABLHCTEYET: HPABCTBEHHAA W PeIUriO3HAL
CAHEMist, XBAHIA, KOTODHLL MOTYTH OHTH MPEIyHPEHIAEMEL T0-
CY/ApCTBOME, TOCDEICTBOMT MEHLe CTPOTHXD N MEHBe OHac-
HEIX'B MEPE 9EMB YrOJI0BHAL CAHRIis; HAKOHCI's TEAHIA, BB OT-
HOIIEHIN KOTOPEIX'H IPAkJAHCEOE TPABOCY[ie HMpPeiCTaBIACTCH
poctatounsiMs yaosiersoperieMs (I, 1). SaxoH®, HaKasHBad
JUXBY, TOGTHHOKD U ABAHIA, HAPYMAMIiA whIoMyapie HeH-
INMHKL, TPEBHICEAL OB cBoum mpexbis. Juxsa mo CYIECTBY
CBOEMY Ue €cTh (esHpaBCTBEHHoe AbiHie. - HagaspiBagie Ioe-
IHHEA, BB M3BLCTHHIXE DH0XaXb TABEIN3AIIN, Ge3M0IesH0 LIS
oXpauenisn ofmecTBennaro mopagka. ‘ITo xe racaeTcd HApPY-
NIeRid IWEIOMYApif REHNIUHK, Npecrbiopanie MPHYHHNIO ORI
CTOIBKO 32 COGJA3HOMB, YTO IOIB32, OLHaeMasd OTH YIPO3H
HARagamieMs, He BoszHarpaauia Oer ero (I, 13).

839 0. O5umecTReHHEOE IPABOCY e, YTOGH GLITE MPABOBHIME,
IOIKHO YAOBIGTEBOPATH TpEMB YCIOBiAMEB: 1) yBakalk Tpa-
BILIA HPABCTBCHHON CIPABeJIMBOCTH; 2) TE YIYCKATh H3B BHAY
HECOBEpITEHCTBA HAIIMX'E CPEJCIBD MOSHAHIA M xbitereia; 3)
HCHOJHUTL TPeGOBaHIA MATeplalbHAro IOpPAIKA Bb o0mecIBk.
"JTn yeloBig JOIEHEL COTYTCTBOBAThL BCAKOH ABATEILHOCTH

T T T AT ® e e
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TPaBoCcyAid, IMPEHMYHMIECTREHHO ke IpH BHOOPE Hakasamiil
YToG's y/A0BICTBOPHTH IIEPROMY YCJIOBID, 3aKOHOAATENb J0I-
JeHD BHIOMpPATh HAKA3aHis [HYHBIS, HPABCTBEHHBIA (HE IIpH-
qnHgomis coGiasHa) U JBIAMEIA. Db oTHOMmEHIH Broparo
yCI0Bist, T. €. MPUHATIA BB YBAKCHIC HECOBCPUICHCTBEA NAITHXE
CPeJCTRE IO3HAHIA U NEHCTROBAHIA, HAaKA aHigd JIONKHEL OHTHL
YA0000IBEEMEL (4€r0 HeAp3d CEA3aTh O HAKA3aHIAXh, JHIIa-
oWuxs 61ara, KoTopoe He MLIA Kakzaro HMEBeTH 3HATEHie,
HIOp. IUINEeHIe PPaXIAHCKOH IPABOCTOCODHOCTH), BOSHATPANIMEL
(BB cry1at OMMOKH) M OTIYCTHMEL (T. €. 4TO0B OCY:KIEHHHI,
MOI's GEITH OCBOOOXEJEHD OTh HOHECEHHATO Yike OTYACTH Ha-
Ea3aHisd, 0e3b OCTABICHIA OHEIME HEHTIAJHUMBIXB CIEIOBE).
Haxomems B OTHONIEHIN KB TPEJOBAHIAME OOIMIECTBENHATO
IOpAAKA, Hakasagie TOMKHO MMBTH IOCIBICTBiA, OXHIACMEIS
sakonogareseMs. [ag 9T0H WHIN OHO JOWKHO GHITH HA3MAA-
TEAEHO H YAOBIETBOPHTEJLHO (IOCPeZCTBOME COOTBBICTBLA H
HPABCTBEHHOHI AHAIOTIH € IpecTYILICHIeMS), IpHMBPHO, He-
IpPaBUTEIsHO, T YCHOKOHTEILHO A8 OGIIECTRA CBOEI COH3ME-
PHEMOCTBEI0 €B BHHOK H TOYHHIME Henoamesiem® (IIL, 5).

&Pid. Onpertrenie coorHOMEHIA MeEIY HAKA3aHIEMT - U
HpecTyIIeHieMs ecTh WCTHHA HETYHTHBHAs I HeoGcysuMasd.
Mr 94yBCTBYeMT 9TC COOTHOIIEHIC R HAMIeH COBBCTH, KOTO-
pad Beerga YKAasHBaeTh, KOIa HAKa3aHie MPeBHINAETH BHHY,
¥ KOrfa OHO BHIXOJAUTH U3E OpeshIORE HPABCTBEHHAIO HAKA-
aHif. BiyMbmasich BhL oTH fBIEHIA COBBCTH Ch IBIBI0 060-
BHAYMTH Takie Mpexrbabl KakZOMY IPECTYILICHIW, MBI HOLEHEL
NPUIEPRABATECA CIBAYIOMAre MeToLa: H3yyaTh TeI0BEUEeCKYI0
COBBCTE, IO Epaiimeii MEpH, BB OTHOMEHIH Kaklaro poja mpe-
CTYILICHiH, €CAH y#&e me Eaijaro NpecTyILIeHid BB 0COOEH-
mocrm. MEl HafileMT OTBBTE Ha 3TO Bb OOHYAAXD, BL PeiH-
Tim, Bo Beeji AH3HH OOIIECTBA; MKl YCAHNIIME €0 W35 YCT'H

46
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pETeil W Jame MPECTYNHUKORD. Takum® 06pasoMs Ml y3HA-
eMD maztmum CTPAJATISA, ROTOPHMT OOIIECTBO MOWETD TOpa-
3UTH BUWHOBHATO, 0€3T COBEPHICHIA AbAHIH, HECHpaReLINBATO
BE ero cymecreb. Tawoe pbamie MoEersh OHTH HECIPABEJIHBO
U B'L OTHOIIEHIN K5 00IIECIRY, €CJH OHO He OPHHOCHTH Ipei-
uHambpennoii moanssl. CakjoBareipHo, HpH H3MBpeHin Haka-
3amifl JOLKHO TPHHAMATH BH YRakeHie M IPYroe HAYalo—
ofmecTRCHHYI Noab3y. Leanm LBIb 9CI0BEICCKATO IPaBoCY Aist
COCTONTE BH OXPAHEHIN 00IIECTBCHHATO MOPAJEA; TO OHO AOJK-
HO HANPaBUTLCA HA TMPOTHRYAbiicTBie OOBCKTHBHOMY HMJIH Ma-
TepiLILHOMY 31y, BHTEKAONEMY U35 IPeCTyIIeHid, W copas-
WHpATH Hakasadie €b BeTHIHHOI 5TOro 3ia. Tamkmwmns o0pa-
30M'B WpaBocylie Jaers TapaHTio OyAymeMmy, YCTpaHaeTs
omacemie. 9rta rapauria Tpebyers, YTo0h 00pamaTh BHEMAaHIe
HA IPaBIONO/OGHOCTE COBEPIICHis HpecTyIIeHis Hoo OFHI
HPEecTYILICHIsA COBEPHIAINTCA 9Yale JPYIuxb, HAND. 00Maib,
BE oTHOWEHiN KB yGificrey. Ilo mbpa mapymiemid, BhI3BaH-
HArO HPECTYILICHICME, MOKOHTCA HE TOABKO BO BPEAHOME IIO-
CABJICTRIN: HY/KHO Talkke NPHHEOMATL B YBAakCHie IIPaBIOIO-
J0GHOCTH HAPYIICHIA 0GMECTREHHATO MOPALKA, NPOHCXOAAIYI0
0I'>h HPAaBCTBEHHAIO PACIOI0KEHIs IPecTyMHUEA, II 00pAlaTh
BHEMaHie Ha 00 yMAHHOCTD, ndmopenie IOpecTyIIeHis, M mpod.

(1L, 4).
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